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ORAL ARGUMENT SCHEDULED FOR JANUARY 9, 2004

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1141

ASSOCIATION OF CIVILIAN TECHNICIANS,
WICHITA AIR CAPITOL CHAPTER,

Petitioner
V.
FEDERAL LABOR RELATIONS AUTHORITY,
Respondent

ON PETITION FOR REVIEW OF A DECISION AND ORDER OF
THE FEDERAL LABOR RELATIONS AUTHORITY

BRIEF FOR THE FEDERAL LABOR RELATIONS AUTHORITY

STATEMENT OF JURISDICTION

The decision and order under review in this case was issued by the Federal
Labor Relations Authority (Authority) on September 6, 2002. The Authority’s
decisionis published at 58 F.L.R.A. 28. The Authority’s order denying petitioner’s
motion for reconsideration was issued on April 18, 2003, and is published at
58 F.L.R.A. 483. Copies of these Authority determinations are included in the Joint
Appendix (JA) at JA 23-36 and JA 47-54, respectively. The Authority exercised
jurisdiction over the case pursuant to 8§ 7105(a)(2)(E) of the Federal Service Labor-
Management Relations Statute, 5 U.S.C. 88 7101-7135 (2000) (Statute).* This Court

1 Pertinent statutory provisions are set forth in the attached Addendum (Add.) to this
brief.



has jurisdiction to review the Authority’s final decisions and orders pursuant to
§ 7123(a) of the Statute.
STATEMENT OF THE ISSUE

Whether the Authority properly determined that bargaining over proposals
concerning military training duties assigned to dual-status National Guard technicians
is prohibited by 10 U.S.C. 8§ 976(c).

STATEMENT OF THE CASE

This case arises as a negotiability proceeding under section 7117(c) of the
Statute. The Association of Civilian Technicians, Wichita Air Capitol Chapter
(“ACT” or “union”), the exclusive representative of aunit of employees of the United
States Department of Defense, Nationa Guard Bureau, Kansas Nationa Guard
(“Kansas National Guard,” “Guard,” or “agency”), submitted a collective bargaining
proposal that would require the Guard to adopt certain procedures regarding the
assgnment of military training. The agency declared the proposal to be outside its
obligation to bargain. ACT then appeal ed the agency's all egations of nonnegotiability
to the Authority under section 7117(c) of the Statute.

The Authority (Chairman Cabaniss, concurring) held the proposal to be outside
the agency’s obligation to bargain because the proposal concerned terms and
conditions of military service within the scope of 10 U.S.C. § 976(c). Pursuant to
section 7123(a) of the Statute, ACT seeks review in this Court of the Authority's
decision and order.

STATEMENT OF THE FACTS
A. Background

The union is the exclusive representative of certain National Guard dual -status
technicians employed by the Kansas National Guard. Nationa Guard technicians are
referred to as “dua status’ because they are civilian employees who must — as a



prerequisite to their employment — become and remain military members of the
Nationa Guard unit in which they are employed and maintain the military grade
specified for their technician positions. See National Guard Technicians Act of 1968,
as amended, 32 U.S.C.A. § 709 (2000); Am. Fed’ n of Gov't Employees, Local 2953
v. FLRA, 730 F.2d 1534, 1537 (D.C. Cir. 1984).

During collective bargaining, ACT submitted a proposal concerning the
assgnment of “military training duties.” As their name implies, these duties have a
distinctly military nature. The union’s proposal defines “military training” as duties
that are: (1) required by awritten policy or regulation that is applicable to members of
the National Guard irrespective of whether they are employees, (2) designed to impart
or to measure proficiency in a military skill; and (3) required by written policy or
regulation to be performed for a specified period of time, or with a specified
frequency, or until a specified level of proficiency is achieved. Examples of military
training duties are rifle quaification and training in the wear of garments designed to
afford protection from chemical weapons. JA 24.

ACT sought to impose avariety of requirements on the Guard' s assignment of
military training duties. For example, ACT’s proposal would require the Guard to
include any military training duty assigned to a technician in the technician's position
description. In addition, under the proposal, the Guard must provide the technician
and the union with prior notice of such inclusion and an opportunity to discuss the
inclusionwith the agency. The proposal aso would require that such military training
be assigned as work only under certain conditions -- for example, that the Guard
provide an opportunity for both the union and technician to discuss the decision to
assign such work with the Guard. Further, under the union’s proposal the Guard



would be required to engage in impact and implementation bargaining any time a
technician is assigned a military training duty.? JA 29.

The Kansas Nationa Guard declared the proposal to be outside its obligation
to bargain under the Statute, and ACT petitioned the Authority for review of the
agency’ s determination pursuant to 8§ 7117(c)(1) of the Statute. JA 23.

B. TheAuthority’s Decision

The Authority firgt referenced 10 U.S.C. § 976(c), which prohibits bargaining
over the “terms and conditions’ of military service. The Authority noted that it had
previoudly determined that “terms and conditions’ are interpreted in a broad manner
so that with respect to dual-status technicians, whose day-to-day work lives have both
civilianand military components, the prohibition appliesto the military aspectsof dual-
status technician employment. According to the Authority, terms and conditions of
military aspects of technician employment are categorically outside the duty to bargain
(citing ACT, Texas Lone Sar Chapter 100, 55 F.L.R.A. 1226, 1229 (2000) (Lone
Sar 1), aff'd 250 F.3d 778 (D.C. Cir. 2001)). JA 29-30.

Citing ACT, TexasLone Sar Chapter 100, 56 F.L.R.A. 432, 433 (2000) (Lone
Sar 1) aff'd 250 F.3d 778 (D.C. Cir. 2001), the Authority held that a technician's
status at the time aproposal would operateisnot critical in applying 8 976(c). Rather,
the crucia digtinction is whether the proposal relates to military service or civilian
employment. The Authority found this view to be consistent with this Court’s
decision in Ass'n of Civilian Technicians, Schenectady Chapter v. FLRA, 230 F.3d
377, 379 (D.C. Cir. 2000) (ACT, Schenectady), which held that the “ substance of the
proposal,” not the status of the technicians at the time of the negotiations, determines
the negotiability of the proposal. JA 30.

2 The complete text of the union’s proposdl is set forth at JA 24-26.
4



The Authority found that the military training duties referenced in the union’s
proposal concerned the terms or conditions of military service. The Authority based
this determination on the fact that the referenced dutiesinvolve skillsrequired because
an individua is amember of the National Guard -- not skills based in the individua's
civilian status. In this connection, the Authority noted that § 5 of the proposal
conditions the assgnment of military training duties on a variety of requirements,
including bargai ning over theimpact and implementation of theassignment. According
to the Authority, these requirements, among others, clearly “concern” military training
duties that, in turn, constitute “ conditions of service” under 8 976(c). Consequently,
the Authority held that bargaining over § 5 of the proposal would violate 8§ 976(c).
Because the Authority had denied the union's request to sever the proposa, the
Authority denied the petition for review asto the entire proposal.® JA 30-31.

The Authority subsequently denied ACT’ srequest for reconsideration. JA 47.
The Authority found that the union’s arguments had been addressed in the initia
decisionand that the union had not established extraordinary circumstanceswarranting
reconsideration. JA 50-51.

STANDARD OF REVIEW

The standard of review of Authority decisionsis*narrow.” Am. Fed' n of Gov't
Employees, Local 2343 v. FLRA, 144 F.3d 85, 88 (D.C. Cir. 1998). Authority action

3 The union had asserted before the Authority that certain of the proposa’s
paragraphs could operate independently and, therefore, the Authority should sever
them and consider them as separate proposals. The Authority denied the request to
sever because the union had not explained how each of the severed portions would
stand alone or otherwise operate, as required by 88 2424.22(c) and 2424.25(d) of the
Authority’s regulations, 5 C.F.R. 88 2424.22(c) and 2424.25(d) (2003). JA 26-27.
ACT is not contesting the Authority’s denial of the request to sever.

5



shdl beset asideonly if it is*arbitrary, capricious, an abuse of discretion or otherwise
not in accordance with law.” See 5 U.S.C. 8§ 7123(c), incorporating 5 U.S.C.
8 706(2)(A).

“Congress has specificaly entrusted the Authority with the responsibility to
define the proper subjects for collective bargaining, drawing upon its expertise and
understanding of the special needs of public sector |abor relations.” Library of
Congress v. FLRA, 699 F.2d 1280, 1289 (D.C. Cir. 1983). W.ith regard to a
negotiability decision like the one under review in this case, such a*“decision will be
upheld if the FLRA’s construction of the [Statute] is ‘reasonably defensible.’”
OverseasEduc. Ass' nv. FLRA, 827 F.2d 814, 816 (D.C. Cir. 1987) (citation omitted).
Courts “aso owe deference to the FLRA'’s interpretation of [a] union’s proposal.”
Nat’| Treasury Employees Union v. FLRA, 30 F.3d 1510, 1514 (D.C. Cir. 1994).

Theinstant caseinvolvesthe Authority’ sinterpretation of itsown organic statute
asit relates to another federal law, specificaly 10 U.S.C. 8 976. When the Authority
interprets other statutes, athough it is not entitled to deference, the Authority’s
interpretation should be followed to the extent the reasoning is “sound.” Assn of
Civilian Technicians, Tex. Lone Star Chapter v. FLRA, 250 F.3d 778, 782 (D.C. Cir.
2001) (quoting Dep't of the Treasury v. FLRA, 837 F.2d 1163, 1167 (D.C. Cir.
1988)).

SUMMARY OF ARGUMENT
1 The Authority properly determined that bargaining over “military training duties’
to be assigned to dual-status National Guard techniciansis prohibited by 10 U.S.C.
8§ 976. These military training duties involve matters, such as rifle qudification,

required solely to assure that atechnician’ s military skillsare maintained. Thus, these

duties concern quintessentialy military, rather than civilian, aspects of technician

6



employment. Section 976(c)(2) makes it unlawful for any person to negotiate on
behaf of membersof the armed forces concerning thetermsand conditions of military
sarvice. As the Authority has consistently held, and as this Court has recognized,
military aspects of dual-status technicians employment constitute terms and
conditions of military service within the scope of § 976. See ACT, Schenectady, 230
F.3d at 379.

Contrary to ACT’s contentions, 8§ 976 bars negotiations over purely military
matters, even where the proposal would operate at a time when the technicianisin a
cvilianstatus. The purpose of § 976 is“to promote the readiness of the armed forces
to defend the United States.” Pub. L. 95-610, § 1(b), 92 Stat. 3085 (1978). The
military training at issue here, regardless of when it takes place, isintended to maintain
skills and expertiserequired of an active duty member of the military. Because dud-
status technicians are subject to recall to active military duty at any time, this training
is clearly intended to promote the military readiness of the technicians. Asthis Court
has held, it isthe “substance of the proposal,” not the status of the technicians at any
particular time that determines negotiability. ACT, Schenectady, 230 F.3d at 379.

ACT s position that a proposal should be viewed drictly based onthetimein
which it operates runs counter to Congress' intent to shield conditions of military
service from collective bargaining. This Court has consistently recognized that
because technicians are dual status, some proposals, such as that at issue here, will
smultaneoudy relate to both ther civilian status and their military status. See Nat' |
Fed'n of Fed. Employees, Local 1623 v. FLRA, 852 F.2d 1349, 1350 (D.C. Cir.
1988) (NFFE v. FLRA). Consstent with the intent of § 976, this Court has held that
in such situations, “the military side of technicians' employment takes precedence’
and proposalsrelating to military aspects of technician employment are nonnegotiable.

NFFE v. FLRA, 852 F.2d at 1351.



2. ACT’ s contention that the Authority’ s decision hereisinconsistent with prior
decisions is without merit. In none of the cases cited by ACT did the proposal

involve the assignment of military duties.

Findly, contrary to ACT’ s claims, nothing in the Authority’ s decision implies
that al technician work assignments would be considered terms or conditions of
military service. The basis of the Authority’ s decision isthat the training assignments
at issue here concern skills that are required solely by technicians' status as members
of the military -- not skills related to technicians' civilian duties.  The negotiability of
bargaining proposals relating to civilian duties, such as routine administrative and
mai ntenanceass gnments, would continueto be determined on the sametermsasthose
applied in the federal sector generaly.

ARGUMENT

THE AUTHORITY PROPERLY DETERMINED THAT

BARGAINING OVER PROPOSALSCONCERNING MILITARY

TRAINING DUTIES ASSIGNED TO DUAL-STATUS

NATIONAL GUARD TECHNICIANS IS PROHIBITED BY

10 U.S.C. 8§ 976(c)

National Guard dual-status technicians are unique federal employees because
they have both civilian and military aspects to their employment and “simultaneoudy
inhabit” both the civilian and military worlds. Nat’| Fed' n of Fed. Employees, Local
1623 v. FLRA, 852 F.2d 1349, 1350 (D.C. Cir. 1988) (NFFE v. FLRA). As this
Court has recognized, “atechnician’s military status will often impinge on his civilian
status and . . . when this happens, the needs of the military must prevail.” 1d. at 1353.
Accordingly, this Court has held that “the military side of the National Guard lies

wholly outside of the collective bargaining realm.” Id. “[T]he military enjoys specid



status, and its decisions involving the organization of security forces are especialy

shiedded from outside interference.”* 1d.

The union’ s proposal in this case would dictate the conditions under which the
Guard could assign military training. This training, required only to assure that the
technician’s military skills are maintained, congtitutes a term or condition of the
technician’s military service. Accordingly, the Authority properly determined that
bargaining over such training is prohibited by 8 976. In addition, the union’s

arguments to the contrary provide no basisfor disturbing the Authority’ s conclusion.
A. TheAuthority Has Properly Interpreted and Applied § 976

TheAuthority’ sanaysisisstraightforward. Section 976(c)(2) makesit unlawful
for any person to negotiate onbehalf of members of the armed forces concerning the
terms and conditions of military service. Asestablished in Authority precedent, e.g.,
Lone Star I, 55 F.L.R.A. at 1228, the scope of this prohibition includes bargaining
over the military aspects of a National Guard technician’s employment.

Further, as also established in Authority precedent, e.g., Lone Sar II,
56 F.L.RA. a 433-34, a proposal that relates to a military aspect of technician
employment runs afoul of § 976's proscription even if the proposa operates whilethe
employeeisin acivilian status. Asthis Court has emphasized, it isthe* substance of
the proposal,” not the status of the technicians at any particular time that determines
negotiability. ACT, Schenectady, 230 F.3d a 379. Thus, the crucial distinction is
whether the proposal relates to military serviceor civilian employment. Lone Sar 1,
56 F.L.R.A. at 433.

4 Neither the Court nor the Authority expresdy relied on § 976 in NFFE v. FLRA.
Nonetheless, the Court’ s observations on the unique status of dual-status technicians
remain highly ingtructive.



There can be no dispute that the union’s proposal relates to only the
technician’s military service. The proposd itsalf defines a®military training duty” as
duty required by written directive applicable to members of the Nationa Guard,
“irrespective of whether they are [technicians].” JA 24. As examples of military
training duties, ACT referencesrifle quaification and training in the wear of garments
intended to afford protection from chemica weapons, skills not required in the
technicians’ civilian capacity. 1d. The purpose of such trainingisto maintain military
proficiencies required in the event of amember’ srecall to active duty. The Authority
properly recognized that the proposal relates to the technicians' military service, not
ther civilian employment. Accordingly, bargaining over the proposal isproscribed by
8 976.

ACT s objections to the Authority’s decision lack merit. In that regard, ACT
concedes (Brief (Br.) a 8 n.4) that 8 976 restricts bargaining over matters concerning
the military service of technicians. Further, ACT aso appears to concede that the
duties at issue relate solely to military aspects of the dual-status technician’s
employment. See Br. a 2. ACT’s sole argument contesting the Authority’s
conclusion is that “the time during which duties are performed, not the nature or
subject of the duties, is the statutory criterion determining whether duties are civilian
employment or military service.” Br. at 6.

ACT’s contention misconstrues the intent of 8§ 976. The union argues (Br. at
4) that the Authority’s interpretation of 8 976 is overly broad, citing the maxim that
crimina statutes must be interpreted narrowly. However, asthis Court has noted, this
maxim isnot to be“woodenly applied,” and “ cannot provide a substitute for common
sense, precedent and legidative history.” United Satesv. Moore, 613 F.2d 1029, 1044

10



(D.C. Cir. 1979). Here, common sense, precedent, and congressional intent support
the Authority’ s interpretation.

The purpose of 8§ 976 is “to promote the readiness of the armed forces to
defend the United States.” Pub. L. 95-610, § 1(b), 92 Stat. 3085 (1978). Proposals,
like that at issue here, that specifically concern and affect the individual technician’s
military readiness, plainly fall within the intended scope of § 976's prohibitions. As
this Court recognized, al members of the National Guard, including dua-status
technicians, are subject to recall to active military duty. ACT, Schenectady, 230 F.3d
at 380. Themilitary training at issue here, regardless of when it takes place, isintended
to maintain skills and expertise required of an active duty member of the military.

This Court’ s precedent issupportive. Contrary to ACT’ scontention (Br. 8-9),
the Authority’ sreliance on this Court’ sdecisionin ACT, Schenectadyiswell founded.
In ACT, Schenectady, the Court affirmed an Authority decision holding that a
proposal restricting communications to technicians about volunteering for active
military duty concerned a term and condition of military service, and was therefore
nonnegotiable under 8 976. 230 F.3d at 379-80. Like the military duties at issue here,
the communications at issue in ACT, Schenectady would have taken place during a
timewhen technicianswerein civilian status. Nonetheless, the Court held that because
the proposal would affect the Guard’ sability to call techniciansto active duty asit saw
fit, the matter fell within the scope of § 976.

Of course, ACT, Schenectady does not precisely fit this case's fact pattern
because ACT, Schenectady did not concern military dutiesto be performed on civilian
time. However, ACT, Schenectady does support the proposition that the intent of
8 976 is to foster military readiness and that one must look to the “substance of the
proposal” to determine its negotiability. 230 F.3d at 379-80. On the other hand,

11



nothing in ACT Schenectady |lends any support to ACT’ s contention that a proposal,
regardless of its effect on the military readiness of the technicians, does not fall within
8976 if it operates while thetechnician isin civilian status. Thus, ACT, Schenectady,
supplies ample support for the Authority’s conclusion that the union’s proposal is

outside the Guard' s obligation to bargain.

Findly, ACT’ s position that a proposal should be viewed strictly based on the
time in which it operates runs counter to Congress's intent to shield conditions of
military service from collective bargaining. Because techniciansare dua status, some
proposals will smultaneoudy relateto both their civilian status and their military status.
See NFFE v. FLRA, 852 F.2d at 1350; see also, ACT, Schenectady, 230 F.3d at 380.
This proposd isan example: although the proposal isintended to operatein situations
where the technician is in a civilian status, it concededly concerns a technician’s
military readiness. As this Court has aready recognized in such situations, “the
military side of technicians' employment takes precedence.” NFFE v. FLRA, 852
F.2d at 1351.

In sum, as demonstrated above, the Authority properly determined that the
union’s proposal concerns the terms and conditions of dual-status technicians
military service. Accordingly, regardliess of the particular time in which the proposal
operates, bargaining over the proposal is prohibited by § 976(c).

B. ACT'sOther Arguments Are Without Merit

1. TheAuthority’s Decision Is Consistent with Precedent

ACT contends (Br. 6-7) that the Authority’s decision is “incompatible’ with
previous negotiability decisions involving dual-status technicians. Such a contention

cannot withstand scrutiny.

12



ACT firgt argues that the decision at issue here is inconsistent with those
Authority decisions, such as ACT, Arizona Army Chapter 61, 48 F.L.R.A. 412
(1993), holding that the requirement to wear a military uniform while performing
technician duties does not affect a military aspect of technician employment.
However, the Authority has distinguished proposals concerning the wearing of the
uniform during the technician’s civilian status from those, like that in the instant case,
concerning the assgnment to military duties. See ACT, Schenectady Chapter,
55 F.L.R.A. 925, 932-33 (1999), aff’d 230 F.3d 377 (2000). The Authority noted
there that the fact that the proposal operates in a period of time during which the
technician is in civilian status may be relevant to determining whether the proposal
concerns amilitary or civilian aspect of employment, but isnot dispostive. Id. at 933
n.10. Rather, consistent with the Authority’s holding in the instant case, the key
element in determining if a proposa involves conditions of military serviceis whether
the proposal relates to a military assgnment or attempts to influence a military
decision. Id. at 932. A proposa concerning the uniform to be worn while performing
purdly civilian duties does neither, whereas the proposa at issue here undeniably

involves military assgnments.

ACT aso mistakenly clams (Br. 7) that the Authority’s decison here is
inconsistent with an Authority decison holding that inclusion of the technician's
“Military Occupationa Speciaty” (MOS) inhisor her civilian position descriptionis
acivilian matter within the duty to bargain.® The Authority held that such proposals

5 ACT cites Nat’'| Fed'n of Fed. Employees, Local 1669, 55 F.L.R.A. 63 (1999)
(Local 1669). However, the case in which the Authority discussed the inclusion of
an MOSin position descriptionswasACT, Pennsylvania State Council, 29 F.L.R.A.
1292, 1300-01 (1987). ACT, Pennsylvania State Chapter wascited asan examplein

(continued...)
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focus only on the content of the position description -- a civilian document -- and
smply require that an independent preexisting determination be recorded. ACT, Pa.
Sate Council, 29 F.L.R.A. at 1300-01. Unlikethe proposal at issue here, the proposal
in ACT, Pennsylvania Sate Council, did not affect the assgnment of military duties
itself.

2.  The Authority’s Decison _Would Not Convert All
Technician Duties into “Terms and Conditions of
Military Service”
Findly, ACT argues (Br. 9) that the Authority’ s decision here “would deem dll,
or nearly al technician duty work assignments to be terms or conditions of military

service.”” ACT’s contention is smply hyperbole.

The basis of the Authority’s decision is that the training assignments at issue
here concern skills, such asrifle qualification, that are required solely by technicians
status as members of the military -- not skills related to technicians civilian duties.
Technician civilian employment involves “the day-to-day administrative, training, and
logistic needs of the Guard,” duties similar to those of other federal employees who
work in atypicd civilian setting. Seelll. Nat’'| Guard v. FLRA, 854 F.2d 1396, 1398
(D.C. Cir. 1988). The negotiability of bargaining proposals relating to these
assignments would be determined on the same terms as those applied in the federal

sector generaly. Nothing in the Authority’ s decision implies anything to the contrary.

5(...continued)
Local 1669. 55 F.L.R.A. at 65.
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CONCLUSION
The union’s petition for review should be denied.
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8§ 7105. Power s and duties of the Authority

* * %

(@(2) The Authority shall, to the extent provided in this chapter and in
accordance with regulations prescribed by the Authority—

* * %

_ (I%) resolve issues relating to the duty to bargain in good faith under
section 7117(c) of thistitle;



§ 7117. Duty to bargain in good faith; compelling need; duty to consult

* * %

(©)(1) Except in any case to which subsection (b) of this section applies, if
an a%encg involved in collective ba%al ning with an exclusive representative alleges
that the duty to bargain in good faith does not extend to any matter, the exclusive
representative may appeal the allegation to the Authority in accordance with the
provisions of this subsection.



§ 7123. Judicial review: enforcement

(&) Any person aggrieved by any fina order of the Authority other than an
order under—

(tl) section 7122 of thistitle ﬁi nvolving an award by an arbitrator?, _
tL_J?lless he order involves an unfair labor practice under section 7118 of this
itle, or

(2) section 7112 of thistitle (involving an appropriate unit
determination), may,_durlelznjg the 60-day period beginning on the date on
which the order was issued, institute an action for judicia review of the
Authority's order in the United States court of gppealsin the circuit in which
the person resides or transacts business or in the United States Court of
Appeds for the District of Columbia.

o a?c) Upon the filing of a petition under subsection (&) of this section for
judicial review or under subsection (b) of this section for enforcement, the _
Authority snall file in the court the record in the proceedings, as provided in section
2112 of title 28. Upon the filing of the petition, the court shall cause notice thereof
to be served to the parties involved, and thereupon shall have jurisdiction of the
proceedi n(rsj and of the question determined therein and may grant any temporar
relief (including atemporary restraining order) it considers just and proper, and may
make and enter a decree affirming and enforcing, modifying and enforcing as so
modified, or setting aside in whole or in part the order of the Authority. The filing
of a petition under subsection (a) or (b) of this section shall not operate as a stay of
the Authority's order unless the court g)_ecmcally orders the stay. Review of the
Authority's order shall be on the record in accordance with section 706 of thistitle.
No objection that has not been urged before the Authority, or its designee, shall be
considered by the court, unless the failure or neglect to_quc;e the objection Is
excused because of extraordinary circumstances. The findings of the Authority
with respect to questions of fact, if supported by substantial evidence on the
record considered as awhole, shall be conclusive. If any person appliesto the
court for leave to adduce additional evidence and shows to the satisfaction of the
court that the additional evidence is material and that there were reasonable grounds
for the failure to adduce the evidence in the hearing before the Authority, or 1ts
designee, the court may order the additional evidence to be taken before the
Authority, or its designee, and to be made a part of the record. The Authority may
modify its findings as to the facts, or make new findings by reason of additional
evidence so taken and filed. The Authority shal file its modified or new findings,
which, with respect to questions of fact, if supported by substantial evidence on
the record considered as awhole, shall be conclusive. The Authority shall fileits
recommendations, if any, for the modification or setting side of its origina order.
Upon the filing of the récord with the court, the jurisdiction of the court shall be

A-3



exclusve and its judgment and decree shall be final, except that the | udgtment and
decree shall be subject to review by the Supreme Court of the United States upon
writ of certiorari or certification as provided in section 1254 of title 28.

* * %
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10 U.S.C. 8§ 976. Membership in military union_s,_ogganizing of military
unions, and recognition of military unions prohibit

* * %

(c) It shall be unlawful for any person —

#1) to enroll in amilitary labor organization any member of the armed
orces or to solicit or accept dues or fees for such an organization
from any member of the armed forces; or

(2) to negotiate or bargain, or attempt through any coercive act to
negotiate or bargain, with any civilian officer or employee, or any
member of the armed forces, on behalf of members of the armed
forces, concerning the terms or conditions of service of such
members;

(3) to organize or attempt to organize, or participate in, any strike,
picketing, march, demonstration, or other similar form of ‘concerted
action involving members of the armed forces that is directed against
the Government of the United States and that is intended to induce any
civilian officer or employee, or any member of the armed forces, to —

(A) negotiate or bargain with any person concerning the terms

or conditions of service of any member of the armed forces,

(B) recognize any military labor organization as a representative

of individual memb_ers%?/the armed forces in connection with

any complaint or %_rlevance of any such member arising out of

]ghe terms or conditions of servicé of such member in the armed
orces, or

(C) make any chagg&s with respect to the terms or conditions of
fserw ce in the armed forces of individual members of the armed
orces, or

(4) to use any military installation, facility, reservation, vessdl, or other
property of the United States for any meeti n%, march, picketing,
demongrations, or other similar activity for the purpose of engagi ng in
any activity prohibited by this subsection or by subsection (b) or (d).

* * %
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32 U.S.C.A. §709. Technicians. employment, use, status

a) Under regulations prescribed by the Secretary of the Army or the
Secretary of the Air Force, as the case may be, and subject to subsections (b) and
(©), persons may be employed as technicians in —

(1) the administration and training of the National Guard; and

g) the maintenance and repair of supplies issued to the National
uard or the armed forces.

(b) Except as authorized in subsection (c), a person employed under
subsection (@) must meet each of the following requirements:

(%)t_lﬁe ?-. 6ni litary technician (dua status) as defined in section 10216(a)
of title 10.
(2) Be amember of the National Guard.

(3) Hold the military grade specified by the Secretary concerned for
that position.

(4) While performing duties as a military technician (dua status), wear
the lél’c'lll l;orm appropriate for the member's grade and component of the
armed forces.

(©0)A Joe_rson may be employed under subsection (@) as a non-dua status
technician (as defined by Section 10217 of title 10) if the technician position
o_c%élomd b%/ the person has been designated by the Secretary concerned to be

filled only by anon-dua status technician.

g) The total number of non-dual status technicians in the National
uard is specified in section 10217(c)(2) of title 10.

_ (d) The Secretary concerned shall designate the adjutants general referred to
|t R_sectl (t)_n 314 of thistitle to employ and administer the technicians authorized by
IS section.

(e) A technician employed under subsection (a) is an employee of the
Department of the Army or the Department of the Air Force, as the case may be,
and an employee of the United States. However, a position authorized by this
section is outSide the competitive service if the technician employed in that position
Is required under subsection (b) to be a member of the National Guard,

'@ Notwithstanding any other provision of law and under regulations
prescribed by the Secretary concerned —

(1) a person employed under subsection E)a) who isamilitary
technician (dua status) and otherwise subject to the requirements of
subsection (b) who —

(A?_ Is separated from the National Guard or ceases to hold the

military grade specified by the Secretary concerned for that
position shal be ||oromptl separated from military technician
(dua status) employmen Iay the adjutant generd “of the
jurisdiction concerned; an

(B) fails to meet the military security standards established by
the Secretary concerned for a member of a reserve component

A-6



under his jurisdiction may be separated from employment asa
military technician (dua Status) and concurrently discharged
from the National Guard by the adjutant generd of the
jurisdiction concerned;

(2) atechnician may, at any time, be separated from his technician
employment for calise by the adjutant general of the jurisdiction concerned;
(3) areduction in force, removal, or an adverse action involving
discharge from technician employment, suspension, furlough without
Pay, or reduction in rank or compensation shall be accomplished by
(Q)e ajjuthq[nt fgeneregll of r;[_h% jurisdicti gtn qg[)rr]]cern%c(j:{ t h (D), ()
aright o which'may exist with r 0 paragr , (2),
or (3) shdl nc?'t0 gxtend beyonda){he adjutant Sgnperal 01‘Q[héa§:j uﬂpsdictl on
concerned; and e - .
(5) atechnician shdl be notified in writing of the termination of his
employment as a technician and, unless the technician is serving under
atemporary appointment, is servingin atrial or IQro_batl onary period,
or has voluntarily ceased to be a member of the National Guard when
such membership is a condition of employment, such notification shall
be given at least 30 days before the termination date of such
employment.

(9) Sections 2108, 3502, 7511, and 7512 of title 5 do not apply to a person
employed under this section.

~ (h) Notwithstanding sections 5544(a) and 6101(a) of title 5 or any other
rovision of law, the Secretary concerned may prescribe the hours of duty for
echnicians. Notwithstanding Sections 5542 and 5543 of title 5 or any other
Prowson of law, such technicians shall be granted an amount of compensatory
ime off from their scheduled tour of duty equal to the amount of any time spent by
thew in |rkregular or overtime work, and shall not be entitled to compensation for
such work.

a?i) The Secretary concerned may not prescribe for purposes of eli?i bility for
Federal recognition under section 301 of this title a qualification applicable to
technicians employed under subsection (a) that is not applicable pursuant to that
section to the other members of the National Guard in the same grade, branch,

position, and type of unit or organization involved.



5 C.F.R. §2424.22(c). Exclusive representative’'s petition for review;
purpose; content; severance; service

* * %

_ (c) Severance. The exclusive representative may, but is not required to,
include in the petition for review a statement as to whether it requests severance of
aproposal or provision. If severance is requested in the petition for review, then the
exclusive representative must support its request with an explanation of how each
severed portion of the proposal or provision may stand alone, and how such
severed portion would operate. The explanation and argument in support of the
severed porti on?sg must meet the same requirements for information set forth in
paragraph (b) of this section.
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5 C.F.R. §2424.25(d). Exclusive representative’'s petition for review;
purpose; content; severance; service

* * %

d) Severance. If not requested in the petition for review, or if the exclusive
representative wishes to modify the request in the petition for review, the exclusve
representative may request severance in its response. The exclusive representative
must support its request with an explanation of how the severed portion(s) of the
proposal_or provision may stand aone, and how such severed portion(s) would
operate. The exclusive representative also must respond to any agency arguments
regarding severance made in the agency's statement of position. The éxplanation
and argument in support of the severed portion(s) must meet the same requirements
for specific information set forth in paragraph (c) of this section.

* * %
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