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In the Matter of

DEPARTMENT OF THE AIR FORCE
LUKE AIR FORCE BASE
LUKE AFE, ARIZONA

angd Cage No. 13 FSIP 129

LOCAL 1547, AMERICAN FERERATION
OF GOVERMMENT EMPLOYEES, AFL-CIOQ

ARBITRATCOR’S OPINIQN AND DECISION

Legal 1547, American FPederation of Government Employees,
AFL-CIQ (Union) filed a regquest for assistance with the TFederal
Service Impasses Panel {(Panel) to consider a negotiation impasse
under the Federal Service Labor-Management Relations Statute
(Statute), 5 U.S.C. § 7119, between it and the Department of the
Air Force, Luke Air Force Base, Luke AFB, Arizona (Employer).

Follewing investigatien o©f the request for assistance,
arising from negotiations over the impact and implementaticon of
a wzeduction in force (RIF), the Panel determined that the
digput® should be rezolved through mediation-arbifration with
the undersigned, Panel Member Barbara B. Franklin. The parties
ware informed that 4if they were unable 'to reach a voluntary
resolution during medigeion, I would issue a binding decision to
regolve the issues, ‘

Consistent with the Panel’'s procedural determination, on
September 17, 2013, I <¢onducted a mediation-arbitration
progeeding with representatives of the parties at the Panel’s
offices in Washingteon, D.C. During the wmediation phage, the
parties were unable to veluntarily reselve the issues. They
then submitted their final offersz and briefs were scheduled 'to
ba due o Qotakey 18, 2013. The Unien, however, requested an
extension of time, until Qctober 24, 2013, to file its brief dus
to the g¢eaging of Government operaticons Jduring the regent
shutdown. For good cause shown, the parties were granted 2 1-
week extension of time to £ile their briefs. BAccordingly, the.
matter now iz before me for fimal resclution in accordance with
the . Statute and 5 C.F.R. § 2471.21 of the Panel’s regulations.
In reaching this decision, I have considered the entire record,
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including the testimony of witnesses, documentary evidence and
post-hearing submissions.

BACKGRODND

This case, filed by the Union on May 16, 2013, COncerns a
dispute that arose during rargaining over the impact and
implementation of a RIF that occurred in 2007. The two issues
now before the Panel, and others relating to that RIF, were the
subject of two wunfair laber practice proceedings, a previous
Panel case,’ a Federal Labor Relations Authority ({FLRA or
Authority) negotiability deeision,? and a ruling by the U.S.
Court of Appeals for the Districr of Columbia Circuit.l afrer 7
years of litigation involving third parties, the issuee now have
been presented to me for a final and binding decision.

1/ See Department of the Alr Force, Luke Air Force Base, Luke
AFB, Arizona and Local 1547, American Federation of
Government Employees, AFL-CIO, Caze No. 07 FSIP 26 (2007},
where the Panel adopted the Union’s proposal that the
Employer provide it with the names of bargaining-unit
employees (BUE®) and non-BUEs on a RIF retemtion register,
and it ordered the Union to withdraw its proposal that
during a RIF employees should be offered vacant National
Security Perscnnel System positions for which they are
qualified in lieu of separation.

2/ See Ameriean Federation of Govermment EBmployees, Local 1547
and Luke Air Force Base, Arizona, 65 FLRA 911 (2011) (Luke
AFB}, where the FLRA determined that the proposals now
before the Panel are within the duty to bargain, The
authority found that the first proposzal at issue here did
not contravene Government-wide RIF regulations or infringe
upon management’s autheority to assign or layoff employvees
under 5 U.S.C. § 7106(a)(2)(A) of the sStatute. The
Authority found that the second preoposal at issue here
copstituted an appropriate arrangement, under 5 U.5.C, §
7106(b) (3), for employees adversely affected by the Air
Force’s exercgise of its hiring authority.

3/ See U.S. Air Force, Luke Ailr Force Base, Arigona v. FLRA,
680 F.,3d 826 (D.C. Cir. June 1, 2012} where the Court
sugtained the FLRA's decigion in Luke AFE. The Court
refused to consider the Air Forece’'s newly-raised
allegacions of nonnegotiability that had not bkeen presented
before the FLRA.
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The Employer iz .respnnsiblc for training F-18 fighter

pilets and for aircraft maintenance. The Unien represents
approximately 680 non-professicnal employees in both Wage Grade
and General Schedule positions. The parties’ most recent

collective-bargaining agreement (CBA) expired on OQetober 2,
2000; however, the parties are abiding by its terms and
conditions as past practices, with the exception of those that
involve permissive subjects of bargaining. Currently, there are
no plang to kargain a successor CBA; the Employer has filed a
ULP charge against the Union toe compel 1t to return to term
agreement negotiations that the parties tabled in 2000.

ISSUES AT IMPARSE

The parties disagree over two matters. The first would
govern the implementaticn of & RIF affecting employees in the
competitive service. The issue is whether probationary employees
in the excepted service, who hold similar pesitions as those
competitive service poszitions subject to the RIF, should have
their excepted service posgitions converted to “term” positions
that would expire prior teo the effective day of the RIF, thereby
placing on the RIF .retentlon reglster those vacated positions
and allowing cempetitive service employees to retreat into them.
The second matter concerns whether, when the Employer needs to
£fill positicons during a RIF period to meat misgion requirements,
it should be prohibited from £illing those positioens with
Veterans Recruitment Appointments,? and whether all temporary
and term positions should be inecluded in the RIF.

4/ Veterans Recruitment Appointwments (VRAZ) are made to
promote and maximize “employment and Jjob advancement
opportunities within the Pederal Government for gualified
govered veterans.” 38 U.S.C. § 421l4(a)(l). VRAZ are
“exgeptead appeintments made without competition to
positions otherwise in the competitive service.,” 5 C.F.R.
§ 307.103, These excepted aprpeintments are not permanent;
rather, “[u]lpon satisfactory completion of 2 vyears of
substantially contimtuous service, [an) incumbent’s VRA must
be converted to career or career conditional appointwment.”
Id. During the 2007 RIF, the Enployer eliminated only
competitive service positions. Thus, the RIF did not arffect
VRA appeointees (tyvpically lezs Eeenior) whe had not beeéen
converted to the competitive service.
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POSITIONS OF THE PARTIES

I. The TUnien‘s Positicn

Onion Proposal #1

When the Employer determines that a gompetitive
service empleoyee will be displaced by RIF, through
mock RIF or otherwise, the Employer will cross-
reference all of the displaced competitive service
emplovees’ experience brief job series with the Jjob
geries held by the Empleyer. If a position encumbered
Ly a probationary excepted service employee matches,
in accordance with 5 C.F.R. § 6.3, the Emplover will
change that probaticonary employee’s position to a
*term that will expire prior te the effective day of
the applicable RIF, providing the competitive service
employee has a higher service computation date than
the probationary employee; the final RIF Retention
Register will include those vacated poszitions. These
procesces do neot include temporary etudent pesitions
identified in 5 C.F.R. § .213.3202 and 5 C.F.R. §
213.3102,

Union Propogsal #2

When the Employer determines to £ill positicns from an
external source because of mission reguirements,  and
after a notice of proposed RIF has been presented to
the Union, unless the Employer shows to the Union that
the particular position heing filled will be a job
seyies not xffected by the REIF, ne positions will be
filled with the digcretisnary VRER appeointments until
after all of the RIFs are completed. All “temporary”
and “term” positions will be ineluded in the RIFs.

The Union maintains that its preopeosals are intended to
bring fairness to the RIF process. Specifically, it argues that
they would prevent a recurrence of the situation during the 2007
RIF when the Employer retained employees in probaticnary
excepted service positions and continued to hire emplovees inte
those positions while it abolished the Jjobs of more senior
competitive service emplovees who held the same positions: ag
those who were not subjeet to the RIF. The proposals weould
*give the utmost respect” to employees in the highest tenure and
subgroups by ensuring that the maximum number of positions would
be available to bargaining-unit employees to exercise bump and
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retreat rights. Moreover, they would ensure that positions
would not be  excluded from the RIF to protect lower tenure
probationary, temporary or term employees. If implemented, the
Union’s proposad wording would stop the use of the excepted
service hiring authority once a RIF is announced and reguire
that the Employer convert some of those probationary employees
already hired under that authority to *“term” employees, with
terms expiring Sust prior to the RIF. As a result, " the
unencumbered positieons would become available for employees
included in the RIF.. The Union presented evidence that several
employees in the highest tenure group with more than 20 years of
Governmant serviee, and art l1gast one who was cglose Lo
retiremant, logt their jobs or were forced to bump into lower-
graded positicns during the 2007 RIF, while probationary
employees who would have been placed in lower tenure groups, had
they been included in the RIF, kept their jobs. Thus, the
Employer separated competitive service employees with many years
of Covermment gervice, while retaining employess who had lese
than two years of service as probaticners in their excepted
service jeobks.

The Livst preposal would affect only those probationary
excepted service employees whose positions would be converted to
a “"term* position that would expire pricr to the effective date
of the RIF. As a result, the more senior and most experienced
caregr emplovess would be able to exercise their retreating
rights to the vasated positions previously held by those

excepted gservice term employees.

According to the Union, the proposal iz -intended to protect

the *skilled and experienced employees with = tenure,” in
accordance with the Office of Personnel Management’'s RIF
regulations, and give weight teo their length of service. New

hires during the RIF notice periocd would not be hired as VRA
excepted service appointments; therefore, all positions filled
during the RIF notice peried would be available for “skilled
carcer cmployees with tenure” ito exercise their bumping and
retreatring rights. Altheugh the Vspirit® of the Government’s
RIF regulations is toe retain “the most senior” employees in the
highest tenure group, the current process does not “respect the
intent” of those regulationg. In this regard, during the 2007
RIF, the PBEmplover was pernitted to hire new employess and
protect thelr positions from the bumping and retreating rights
of competitive service ewployees, The excepted service RIP
retention register from the 2007 RIF shows that &&6-percent of
those employees were in the lowest tenure growp (2B); yet they
were protected while employvess in the highest tenure group were
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subject te the RIF. According to the Union, thisz is patently
unfair and the situation should be rectified. The proposals
allow all employees to retain their tenure standing, veterans’
credit and retreating rights under RIF regulations.

IY. The Employer‘s Pogitien

Employer Proposal #1

1. Reductions in force (RIFs) at luke AFE will be
run in accordance with Government-wide laws, rulesg,
and regulations on RIFs at & C.F.R. Part 351-Reducticn
in Forzce.

a. In the event z manpower authorization (i.e.,
a position} 4iz identified for abolishment in
accordance with 5 C.F.R. Part 251.201%{a) {1):

i. Competitive areas will be established in
accordance with 5 C.F.R. Part 351.402.

ii. Competitive levels will be established in
accordanse with 5 CQ.F.R. Part 351,403,
Separate levels will be established for
positiona f£illed on competitive service
appointments and for positions filled on
excepted sexvice appeointments in accordance
with 5 C.F.R. Part 351.403(b) (1).

Eeparate retantion registers will be
estaklished for each competitive level that
may ke invelved in RIF in ageordance with 5
C.F.R. Part 351.404.

[T
F.-
|_I_

{a) Employees on competitive service
appointments will be listed on a
retention register and compete with
other employess on competitive service
appointments in accordance with 5
C.F.R., 351.50Q1.

(b} Employees on excepted gfervice
appointments  will the lizted on a
retention register and compete with
other employees on excepted gervice
appointments in  agcordance with @ 5
C.F.R. Part 351.502
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Emplover Proposal #2

2. In the event that management has wvacant positicns
and & notice of propesed RIF has been presented to the
Union, management may decide to £ill all, =ome, Or no
vacant positions. During these considerations
management way wake RIF offers of wvacant positions to
released employeess.

The Employer contends thar its proposgsals should be adopted
haecause the Unien’s proposed provisions are illegal. In this
regard, the Employer maintaing that they interfere with
management’s rights, under - [.9.C. § 710&(a){(2){A), te hire,
retain and lay off employees, and that they do not constitute
appropriate arrangements, under 5 U.8.C. & 7106((k}({3), for
empleyees adveraely affected by the exercise of a management
right; it asserts that the burden the proposals would place on
the exercise of management xights outweighs the benefits to
employees. The Employer further alleges that the propesals do
not congtitute negotiabkle procedures, under 5 U.3.C. g
7l06({a) (2), that management officials are to observe in
exercising theix authority, and, generally, that the Unieon’'s
proposals conflict with Government-wide rules and regqulations
concerning the implementation of & RIF.

The Employer asserts that management is fully aware of the
positiong it must retain to cperate efficiently and effectively
during a RIF, The Union’s preoposals would require management
during a RIF situation to terminate ewmployees hired under VRA
authority who have 2-year preobationary appeintments in  the
excepted service. These employees, all of whom are veterans,
would lose their jobs and ke denied 'the bherefit of the law under
which they were hired, which was passed by Congrese in
recognition of theix military sexvice. The Union’s proposals
would instead cause those employges to be “illegally thrown into
a de facte RIF,” because it mandates an early end of their 2-
vear excepted service status. Thus, they would have an adverse
impact that is disproportionate to the benefits bhargaining unit
employeea would receive under them. Furthermors, they alsoc do
not censtitute negotiable procedures under 5 U.5.C. 5
7306 (b} (2) . The Employer does neot have tha diseretion to
negetiate the termination of probationary status for enployees
hired under the VRA because, under 5 C.F.R. § 6.3, the only
basea for terminating an excepted service employee hired under a
VRA appointment are through conduct or performance-pased
acticng. Thus, the Union’s proposals deviate from Government-
wide rules on the implementation of a RIF because they would
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require management to exercise authoriety it does not have with
respect to converting and terminating an excepted service
employee’s VRA appeintment for an inapprepriate reaseon.

The Employer maintains that the Union previcusly agreed to
both Bmplover proposgsals, which essentially require management to
follow Government-wide zules and regulations when implementing a
RIF.Y The Union cannot agree to both follow the RIF rules and
regulations and ingist wupon ite propesals, because the two
positions confliet. Unien propeosal #1 would require the Employer

' to exercise authority it does not have to converxt and terminate
an excepted service employee's VRA appeintment for an
“inappropriate” reason and, thereby, run an illegal RIF.
Additionally, competitive service and excepted service employees
are in two different competitive levels, which require separate

RIFs under 5 C.F.R. § 351.403(b){2). Union proposal #2 would
allow the Union to control when the Employer would be permitted
te f£fill poesiticons. VREA appeintments are- g¢overed undex

Govermnment-wide regulations, and management should be able to
exercise its authority te fill those positions, even during a
RIF. Moreover, bhegause the ageucy has sole diseretion to £ill
positions during an impending RIF, the Union‘s second proposal
would excessively interfere with management’s right to hire and
layoff.

In addition, the Emplover maintains that the Union’'s second
proposal is too bhroadly worded. In this regard, it would
require the Empleoyer to forege filling positions under its VRA
appointment authority ‘*until =after all of the RIFz are
completed.” There does not appear to be a realistic end point
under the Union’s preoposal that would allow management Lo again
£ill positions using VRA excepted serviee appointment auvtherity.

The Employer’s proposals, on the other hand, would allow
the agency to retain the employees needed to perform the
miggicn, There is conslderable merit in conducting & RIF
pursuant to Government-wide rules and regulations that have bheen
in place for many vyears and are well-tested to bring about a
fair and ecquitable result. In addition, the Emplover’s second
proposal would allow managemenr the discrerion to £ill pesitions
from an external sour¢e if there is a need to do s0 because of
missisn requirements.

3/ Although the Union stated during the hearing that it too
wants RIFE te  conform te law, regulations and the
collective bargaining agreement, the record does not
include a signed or initialed agreement to thiz effect.
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CONCTLUIIONS

Preliminary Issue

The Ewployer davoted virtually its entire post-hearing
brief to arguing what it claims are the legal deficliencies
associated with the Unien’s propesals. The regorxd reveals,
however, that in Luke AFS the FLRA previocusly addressed and
rejected Employer assertions that the Union's proposals
variously conflict with management’'s rights under 5 U.3.C. 8
7106(a) (2) (A) to assign, hire, and direct employees; are not
appropriate arrangements under 5 U.S.C. § 7106(b) (3}; conflict
with Government-wide regulations on RIFY; and conflict with
management’'s right under 5 C.F.R. Part 213(é} and 5 C.F.R. § 6.3
ro use VRA authority to hire employees. All these claims were
deemed unsustainable by the FLRA and the Employer was ordered,
upon request, to negotiate over them.?” As noted above, the Court
of 1Ippeals for the Distriet of Columbia sustained the

Authority’s decisicn.

The identical proposals are now kefore me for resolutien on
the merits and properly =0. In this regard, in Commandsr,
Carswell Air Force Base, Texas and American Federation oI
covernment Employees, Local 1364, 31 FLRA 620 (1988) (Carswell),
the FLRA clarified the authority of interest arbitrators to
consider duty-teo-bargain issues raised by parties during an
interest arbitration proceeding. While interest arbitrators may
not resclve duty-teo-bargain questieons, that keing the province
of the FLRA, they may apply the substantial body of FLRA
precedent te & sSituation where the FLRA has found a
substantively identical proposal to be within the duty to
bargain and, in sec doing, reach the merits of the dispute.
Inasmuch a8 guestions c¢oncerning the negotiability of the
proposals before me have been resolved by the FLRA in Luke AFB,
I properly have Surisdiction over them.

There appear toe be allegations of nonnegotiakility that
were either not raised or not supported by the Employer hefore
the FLRA. In one such instance, the Employer contends here that

6/ With respect to the Employer's clalms that the same Unicon
proposals c¢onflict with the C.F.R., the FLRA address
allegations pertaining to: 5 C¢.F.R § 25%.20%{a}(2) and
(e¢)y; 5 C.F.R. 5§ 351.403 and 404; 5 ¢.F.R. §§ 351.501 and
£502; 5 C.F.R. §§ 361.301 and 401; 5 C.F.R. Part 213{6}; and
E C.F.E. § 6.3,

7/ See note 2 akove.
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the Union‘’s propesals interfere with management’s right, under 5
U.S.C. § 7106 (a)(2)(a), to retain employees in the agency. As
noted above, the FLRA held in rfuke AFE that the proposals do not
violate tangential management rights to hire and lay off
employees, but it did not specifically address the “right o
retain’ employees be¢ause the Employer had not raised that
issue. Additienally, the Employer argues kefors me that Union
Proposal two is “illegal” and therefore nonnegotiable because it
conflicts with regulations governing VRAS. In Luks AFEB the
Authority noted that the Employer had raised that issue but it
dismissed the ¢laim as “unsupported.” 65 FLRA at 913,

Although the Employer appears to be raising new arguments
concerning the negotiability of the Union’s proposals that were
not addressed by the Authority in Luke AFB, I conclude that the
bargaining impasse is properly before me. In this regard, the
FLRA has held in U.S. Department of the Interior, Bureau of
Reclamation, Lowsr Ceolorade Region, Yuma, Arizona and Naticnal
Federation of Federal Employees, Local 1487, 41 FLRA 3, 1l-12
(1991) (Yuma) that

(t)o hold that an interest arbitrator exceeded his or
her authority by resolving an impasse whenever an
agency raised a "new" negotiability argument could, in
our view, also undermine the ceollective bargaining
process. Agencies could ‘be encouraged to raise novel,
even frivolous, negotiability arguments sgso as to
impede impasse resolution, We find no basis in the
Statute, or in Carswell, for imposing such mechanical
restrictions on an arbitrator's authority.

Aceordingly, we hold that, consistent with Carswell,
the extent to which the nature of an agency’'s
negotiability arguments will affect an arbitrator’s
authority teo reseolve an jimpasse will be. evaluated in
light of all the circumstances in a case. In a case
where a disputed proposal is substantively similar to
_one previcusly considered by the Authority and the
arbitrator relies on relevant precedent in resolving
the impasse, the fact that the agency’s arguments may
differ from those previously considered will not,

standing alone, compel a conclusion  that  the
arbitrator improperly resolved a negotiabilicy
dispute, Instead, arbitrateors and the Authority, on
review, magt make - case-byv-casze dererminaticns

regarding the extent te which an ageney’s
negotiability arguments wmust, or should, be addressed
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by the AaAutheority in the £irst instance. Factors
relevant to such determinations would encompass such
matter as whether, or to what extent, an agency’'s
“new” argumentks are reasonably based on statutory or
regulatory provisions or judicial or administrative
decizniens interpreting such provisgions and whether, or
toc what extent, previous Authority precedent involving
similar proposals and/or similar arguments reasonably
may be viewed as wviable in light of any changes in
applicable law or regulation.

With zregard teo the additional management rights claim
argued by the Employer - i.e., that the Union’s first propesal
impermissibly interferes with itz right to retain employees - I
conclude that, given the holding in Luke AFB regarding other
management rights, this is a *frivoloug® argument made Tto
“impede impasse resolution.” Yuma, 41 FLRA at 11. Accordingly,
under Yuma, this “new’ argument does not restrict my ability to
make a determination on the merits of this matter.

With regard to the Employer's argument that the Unicn’s
second propesal conflicts with regulations governing VRAs, the
regord in this case persuades me that this argument need not be
addressed by the Authority in the first instance., Id. at 1%. In
reaching this ruling, I have studied the testimony eof Cynthia
Campbell, the Agency’s Program Manager fox Veterans EBEmployment
who indicated that the raetention of VRA appointees for the full
two years, absent poor performance or misconduct, is a policy
that could ba changed by the Ageney. This is confirmed by the’
language of 5 C.F.R. § 6.3, on which the Employer relies, which
gtates that “appeintments and position changes in the excepted
gervice shall be made in accordance with such regulations and
practices as the head of the agency concerned finds necessary.”
5 C.F.R., § 6.3(b). Finally, I note that when the Employer
attempted to raise similar argumentg c¢oncerning its  VRA
appeintment autheority in its appeal of Tuke AFE, the court dild
not find ‘extracrdinary circumstances” that would excuse the
Emplover’s failure to raise those claims hefore thé Authority.
Insofar as the Employer argues that the propesal conflicts with
a regulation that would require two separate RIFs in this
gituation, ¥ do not ecredift the argument in view of the fact that
the propeosal does not require it te  conduct a RIF among
emplayaes with excepead seyviece appointments. . As the Employer
hags net convinced me that its arguwents in this regard are
*reasonably based” on  regulatory provisions, I conclude,
applying Yuma, that I mey properly proceed to resolve this
impasse dispute.
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Accordingly, after careful considerartion of the evidence
and testimony introduced at the mediation-arbitration proceeding
and the arguments presented by the parties concerning the mexits
of their proposals, I have reached the following conclusions.

Proposal #1

According te the Union, this proposal will restore fairness
te the RIF process by ensuring that senior employees in the
competitive service will net lese their jobs or higher-graded
positions in a RIF while probationary excepted service employees
in gimilar positicems, but with far fewer years of service, are
retained., In contrast, the Employer’s first proposal does not
address the issue of fairness; rather, it simply restates its
obligation to run a RIF properly under applicable regulations.

Based in particular on testimony regarding what occurred
during the 2007 RIF, I have determined that the Union's proposal
is reasonable and should be adopted. This testimony, which was
undisputed, shows that senior employees - sgome with over 20
yvears of service -~ were either separated or downgraded during
that RIF. According to the Union, one separated employee was
gseveral wmonths short of retirement. At the same time, employees
in the eaxeepted szervice who encumbered the same or similar
pogitions were retained, even though they had probationary
status. It should be noted that excepted service employees with
VRA appointments are placed in the ¢competitive service alter two
yvears of acceptable employment; at that time, they are treated
in & RIF 1like =2l1 others on their retention register.

Therefore, a few months - or even weeks - could make the
difference in retaining a position or losing it in a RIF. This
is a patently unfair situation. In its Guide te Conducting a

Reduction in Force or Functicnal Transfer, a document prasented
by the Empleoyer, the Air Force advises its managers to conduct a
RIF with "a positive and caring attitude” and to bhe aware that
“flexibility and creativity are wvitall.l” In my wview, the
Union's proposal seeks to instill those characteristics in
future RIFs by opening up more unencumbered positions for
genior, experienced employees to exercise thelr bhumping and
retreat rights.

The new practice would still conform to the national policy
of assisting the country’'s veterans inasmuch as most of those in
the competitive gervice who will be affected by RIFs are also
veterans. Indeed, it provides more respect te those vetevans in
the competitive service who would otherwise be separated or
dewngraded, Qf course, =all cmployees would continue to be
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ranked according to their respective tenure groups and
subgroups, which xecognize the veteran’s status of each
enployee.

Significantly, the proposal would not displace all
probationary employees in the excepted sexvice,  Rathex, only
those whoge poszitions match the experience briefs of displaced
competitive service employees would be converted to the expiring
term positicns. Moreover, as the Union noted during the
hearing, if a position is changed to a term position and no
competitive service employee retreats or bumps into the vacated
position, the Employer could, 4f it wished, reinstate the
excepted service employes. ‘

Foxr all these reasons, I have concluded that the Union’s
propogal better serves the parties’ intevests.

Propooal #2

The Union’s second propogak would preclude the Employer
from filling any pesition affected by a prospes¢tive RIF with a
VRA appointment "until after all of the RIFs are completed.” I
find that this proposal is unduly broad. First, the proposal
wonld apply even when the Employer cculd have established a
pressing mission need for £illing the position. Second, it is
either ambiguous or improperly open-ended by prohibiting the
Filling of pesitions until all RIFs are completed. For these
reasons, I will not impose the Union’'s propeosal on the parties.

The Employer‘s proposal states that, after it presents a
notice of proposed RIF to the Unien, it may “decide to fill all,
some, ©Or no vacant positions.” This sentence appears to give
the Employer unqualified discretion as te which positions it
will £ill duzring & RIF even though the Ewmployer emphasized
during the proceedings before me that it follows, wherever
possibla, the Agency’'s "stockpiling” policy during a RIF. This
policy is expreszed in a memorandum from the Air Force, dated 12
July 2004, that is entitled “Stockpiling Vacaneies in RIF“ and
gtates in parec:

Alr Force Policy remains that inveluntary separations
and other costs of work force reductioms and reshaping
will be reduced to the lowest practical level. A
variety of toeols such a&& steockpiling positions,
cffering separation incentives and early retirement,
uging temporary appeintments and placing employees
“during pre-RIF are available to achieve this desired
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sutcome, .. . Mec¢hanisma used must reflect that
commander/directoxr’s decisglon regarding the balance
needed between keeping joks vacant for RIF placement
and mission demands to £ill those jobs.

This policy, if carefully fellowed, should provide some
relief to the Union’s concerns that the Employer will have
limitless auwthority te hire with VRA appointments while a RIF of
competitive service employees 1is in progress. However, the
Employer’s second propesal does not reference its stockpiling
policy; rather, 4t appears to allow unlimited hiring of VRA
appointees. As enunciated din the 2004 memorandum, the
stockpiling policy explicitly provides additicnal safeguards to
existing employeez subject te a RIF and should be included in
this agreement. Accordingly, I will orxdex the adoption of the
Employer‘s proposal, with additiomal langevage xeflecting an
obligation to follow its sStockpiling peolicy.

DECISION

The parties shall adopt the follewing wording to resolve
their impagse:

1} When the Employer determines that a competitive
service employee will be displaced by RIF, through
mock RIF or otherwise, the Ewmployer will cross-
reference all of the displaced competitive service
employees’ experience brief job series with the job
series held by the Employer. If a position encumbered
by a probaticonary excepted sarvice employee matches,
in accordance with 5 C.F.R. § 6.3, the Employer will
change that probaticonary employee’s pogition te a
“term” that will expire pricr to the effective day of:
the applicable RIF, providing the competitive service
employee has a higher service computation date than
the probationary employee; the final RIF Retention
Register will include those vacated positions. These
processzes do not include temporary student positions
identified in 5 C.F.R. § 213.3202 and 5 C.F.R. §
213 3102, '

2) In the event that management hag vacant positions
and & notice of proposed RIF has been presented to the
Unien, management may dacide to Eill all, some, or no
vacant positions. All such decisions shall reflect
the balance needed between keeping jobs vacant for RIF
placement and mission demands to £ill those jobs, as
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required by the Agency’s Stockpiling Policy. See the
Air Force memorandum from the Associate Director for
Personnel Policy, dated 12 July 2004, entitled
“Stockpiling  Vacancies in  Rif.” During thesge
considerations management may make offerz of wvacant
pesitions to released emplovees.

pd
WM/
. gafbara E. Franklin
Awkiprator

December 20, 2012
Washington, D.C.
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