United States of America

BEFORE THE FEDERAL SERVICE IMPASSES PANEL

In the Matter of

DEPARTMENT OF THE INTERIOR
NATIONAI, PARK SERVICE
WASHINGTON ADMINISTRATIVE
SERVICE ORGANIZATION
WASHINGTON, D.C.

Case No. 10 FSIP 119
and

NATICNAYL TREASURY EMPLOYEES UNION

DECISION AND ORDER

The National Treasury Employees Union (NTEU or Uniocn) filed
a reguest for asggistance with the Federal Service Impasses Panel
(Panel) to consider a negotiation impasse under the Federal

Service Labor-Management Relations Statute (Statute), 5 U.S.C. §
7119, between it and the Department cf the Interior (DOI),
National Park Service (NPS), Washington Administrative Service
Crganization, Washington, D.C. (WASO or Employer). The request,
which arises from the parties’ mnegotiations over an initial
collective bargaining agreement {(CBA), involved the enFire CBA,

including the preamblie, 61 articles, and 10 appendices.

1/ The parties have been attempting to effectuate their first
CBA since NTEU replaced the Naticnal Federation of Federal
Employees (NFFE) as the exclusive representative of the
bargaining unit in 2003. Among other things, the history
of their attempt includes: (1) a Decision and QOrder by the
Panel in Department of the Interior, National Park Service,
Washington Administrative Service Organization, Washington,
D.C. and National Treasury Employees Union, Case No. 0G5
FSIP 95 (December 12, 2005) on z few issues concerning the

Hours of Work article that was never implemented; (2) a
ruling by a grievance arbitrator that the parties never
reached a ‘“meeting of the minds” on all of the other

contract articles the Union alleged had been agreed upon in
negotiations that ended in 2005; and (3] their subseguent



During the investigation of the reguest for assistance,
given the gize of the dispute, the Employer agreed to identify
those articles tentatively agreed to- in 2005 that it could
accept as written or with minimal changes, and those articles
where 1t was proposing major changes. On the hagilieg of the
Employver’s division of the articles into these separate
categories, the Panel sgubseguently determined that the dispute
should be resclved by: (1) Issuing an Order to Show Cause (0SC)
why the Union‘s July 1, 2010, LBOg regarding the Preambie, and
Articles 6, 7, 10, 13, 14, 17, 18, 20, 2%, 28, 2%, 30, 33, 34,
36, 27, 40, 42, 43, 47, 54, 55, 5% and 61 {i.e., articles the
Employer could accept as written or with minimal changes),
should not be imposed by the Panel; the parties were informed
that, after considering the entire record, the Panel would take
whatever action it deemed appropriate to resolve the articles
subject to the 08C, which may include the issuance of a Decision
and Order;and (2} Directing the parties to resume bargaining with
the agsistance of a private Facilitator/Factfinder over the
Union‘’s July 1, 2010, LBOs regarding Articles ., 2, 3, 4, 5, 8,
g, 11, 12, 15, 16, 18, 21, 22, 23, 24, 26, 27, 31, 32, 35, 38,
39, 41, 44, 45, 46, 48, 49, 50, 51, 52, 53, 56, 57, 38, and &0
{i.e., articles where the Employer was proposing major changes;.
The parties were informed that 1f any issues remained unresolved
at the conclusion of facilitated bargaining, the Factfinder
would submit a written report with recommendations for settling
the igsues, including supporting rationale, to the parties and
the Panel. Any party objecting to the Factfinder’'s
recommendations for resolution of the issues would notify the
Panel and the other party, in writing, of the objection.
Thereafter, the Panel would take whatever action it deemed
appropriate to resolve the issues.

Subsequent to the igguance of the Panel’s 08C, the Employer
accepted the Union’s July 1, 2010, LBOs on the Preamble, and
Articles 10 ({(including Appendixeg 10-1, 10-2, 10-3 and 10-4),

failure to reach any agreements after their negotiations
regumed 1in January 2010 pricr to the Union’s filing of this
request for assistance on July 20, 2010, The Union’s
reguest included its last best offers (LBCs) on the entire
CBZ, referred to herein as the Union’s July 1, 2010, LBEOs.
With the exception of the issues invelved in Case No. 05
FEIP 95, its July 1, 2010, LBOs are substantively identical
to the provisions the parties tentatively agreed to in
2005,



14, 18, 20,% =25, 29, 34, 37, 43, 47, 54, 59, and 61. In its
response to the changes proposed by the Employer, the Union has
accepted the Employer’'s last best offer on Article 6.2 on
October 27, 2010, however, the Union also proposed to change its
July 1, 2010, LBOs on Articles 7, 10 {including ZAppendix 10-4),

13, 17, 30, 26, 5% and 61. Thus, the parties’ remaining
disputes under this portion of the Panel’s procedure (the 05C)
involve Articles 7, 10 {including 2Appendix 10-4), 13, 17, 28,

30, 33, 36, 40, 42, 55, 59 and 61.

With regard to the articles that were sent to the
Factfinder, the parties reported that they had nine meetings
between November 4, 201¢, and May 31, 2011, during which
complete agreements were reached on 18 articles,? but that the
Factfinder’'s recommendatiocns for settlement were unacceptable on
11 issues involving Articles 1, 4, 24, 31, 35, 44, 48, and 52.
The Employer alsco contends that, contrary to the statement in
the Factfinder’s Report and Recommendations, the parties did not
reach agreement on Article 2, Section 1, or Article 24, Section
2.B. The Union disputes the Employer’s ceontention that no
agreement was reached on Article 2, Section 1, but agrees that
no agreement wags reached on Article 24, Section 2.B. Because a
complete settlement was mnot reached during the facilitated
bargaining, the Panel subsequently 1issued a second 05C,
directing the parties to show cause why the Factfinder’s
recommendations should not be imposed to resclve the remaining
issues, after which the Panel would issue a binding decision tc

2/ The Employer indicated in its Octcber 27, 2010, submission

N to the Panel that it had agreed to the Union’s July 1,
2010, LBRC on Article 20 but nevertheless provided
modifications to the Union’s LBO in its November 29, 2010,
responge to the O5C. Thereafter, the Employer confirmed
its acceptance of the Union’s July 1, 2010, LBO on Article
20.

2 It should ke noted that the Employer’s initial submissicon
also erroneously addressed Article 31, Contracting Out, and
Article 57, Parking, which the Panel directed be taken up
in the facilitation/factfinding portion of its procedural
determination. In 1its responge to the 0§C, the Union
nevertheless indicated that it had accepted the Employer’s
revigions to Article 31.

4/ The 18 articles include Article 62, which the Factiinder
indicated was added by the parties during the facilitation
portion of the proceedings.



resolve them. g part of this procedure, each side was
permitted to submit alternative wording, if any, to replace the
Factfinder’'s recommended wording identified as unacceptable in
their earlier responses.

In reaching this decision and bringing resolution to this
lengthy impasge, the Panel has now congidered the entire record,
including the parties’ responses to both 08Cs.

BACKGROUND

WASO is an organizational sub-division within the National
Park Service (NPS) that provides guidance, service, and advice
to a variety of customers, but primarily the 288 parks within
the NPS. It alsoc provides technical guidance to customers
outside the NPS. The NPS has approximately 24,000 employees and
is divided into seven gecgraphical regions. WASO is considered
the eighth region within NPS. NTEU represents 850 employees,
about 700 of whom are located mainly in the Washington, D.C.
metropolitan area, or in Lakewood and Ft. Collins, Colorado. iy
small percentage is WG employees in crafts such as carpentry and
painting, but most are professionals, G6S5-2 through -15. The
previous CBA between NPS and NFFE was toc have expired in 1994,
but has an automatic rollover provision. The parties are
required to abide by its terms until their own CBA is
implemented.

ISSUES AT IMPASSE

The parties remain in disagreement over numerous Iissues in

the following articles: (1) Lrticle 1 - Coverage and
Definitions, Secticn 6; (2} Article 2 - Effect of Law and
Regulation, Section 1; (3} Article 4 - Union Rights, Section
2.4.3.; {4) Article 7 - Hours of Work (numerous sections); (5)
Article 10 - Telecommuting {(numercus secticns); (6) Article 13 -

Article 17 -~

Sick Leave, Sectiong 3.A., 3.C.2., 5.E.; (7
bbsence for TFamily Care, Sections 2 and 3; |
Details and Special Assignments, Section 1.A.;

Article 24 -

)
8)
(¢} Article 24 -

Detaills and Special Assignments, Secticn 2.B.; (10} Article 28 -
Training/Learning and Development, Sections 4.E. and 6.A.; (11)
Article 30 - Reductions in Force, Sectionsg 2.B. and 2.C.; (12)
Article 231 - Contracting Cut, Section 2.A; and (13} Article 33 -
Communication, Section 1.B.3.; (14} Article 325 - Performance
Evaluation, Section 3.B.3.; (15} Article 236 - ERewards and
Recognition {(numercous sections); (i6) Article 40 ~ Waiver of

Overpayments; (17) Article 42 - Health and Safety, Sections 10,
13, and 14.A.; (18} Article 44 - Travel and Per Diem for Union



Repregentatives, Secticns 3 & 4; (19) Article 48 - Employee
Crievance Procedure, Section 4.B.; (20) Article 52 - Midterm
Bargaining, Section 1.B.; (21} Article 55 -~ Child Care Subsidies
(numerous sectiong); (22) Article 59 -~ Credit Union Facilities;
and {23} Article 61 - Duration and Termination, Sections 2 and
3.

1. Article 1, Coverage and Definitions, Secticn &

a. The Unicn’s Position

The Panel should impose the Factfiinder’'s recommendation to
resolve the parties’ impasse over this article, which states as
follows:

The parties agree that the only covered-by defense
that may be agserted by either party under this
Agreement 1s one based on the ‘express language’ of
the Agreement. The ‘inseparably bound up with’ defense
will not be available to either party. Additionally,
neither party may 1in any way rely upon bargaining
history of the express language to argue that there is
a covered-by defense. The ‘express language’ defense
may only be raised while this Agreement is in effect.

The Factfinder’'s recommendation is ¢onsistent with the FLRA’g
decision in National Treasury Employees Unicn and U.S. Customs

Service, 64 FLRA 156 (2009}, which encourages parties to
determine through negotiations whether and how the “covered by”
doctrine will apply. Its adoption would provide both sides with

assurance that “what gcverns employees’ conditions of employment
will be the express language in the Agreement rather than a

neutral’s interpretation cof the parties’ bargaining history.” It
also would ‘“substantially reduce litigation regarding whether
matters are ‘inseparably bound up with’ existing contract
language.”

. The Employer’s Positiocon

The Panel should strike the Factfinder’'s recommendation
from the CBa. In this regard, his supporting rationale that the
recommendation is consistent with current FLRA case law “is no
longer current or valid” because of a recent decision Dby the
D.C. Circuit? which affirmed its earlier ruling that the

5/ Federal Bureau of Prisons v. FLRA, ---F.3d.---, 2011 WL
2652437 {(D.C. Cir. July 8, 2011) .



covered-by doctrine, including the “inseparably bound up with”
defenge, 1g “appropriate.”

CONCLUSTIONS

After full consideraticn of the parties’ responses to the
0SC on this matter, we shall order the adopticon of the
Factfinder’'s recommendation to resolve the dispute. The sole
reason provided by the Employer for striking the recommended
wording from the article 1is 1ts alleged inconsistency with
Federal Bureau of Priscns v. FLRA. It appears, however, that
Federal Bureau of Prigong v. FLEA involved the misapplication of
the covered-by test but did not address the elements of the test
itself. Moreover, even 1f the Employer’s interpretaticn of the
Court's decision is arguable, it 1s well sgettled that the Panel
ig bound by the decisions of the FLRA, or the Supreme C(Court if
it reverses a previous FLRA decision, but not by decisions of
Circuit Courts of Appeal.

2. Article 2, Effect of Law and Regulation

a. The Unicon’s Position

The Union proposes that the following wording be imposed to
regolve the parties’ dispute over this article:

Section 1. In the administraticn of all matters
covered by this Agreement, the parties are governed by
the following: existing or future laws; Government-
wide rules or regulations in effect upcn the effective
date of this Agreement; and Government-wide rules or
regulations issued after the effective date of this
hgreement that do not coeonflict with this Agreement.
For all Government-wide rules and regulations
impacting conditions of employment of bargaining unit
employees promulgated after the effective date of this
Agreement, the Employer shall provide notice to, and
bargain with, the Union, 1in accordance with Article

52.

Section 2. To the extent that provisions of the
Employer’s peolicies, procedures, rules and reguiations
specifically conflict with  this Agreement, the

provisions of this Agreement will govern.

Section 3. The Employer will make availalle to all
employees, an electronic link from the NPS intranet



site to the United States Code, Code of Federal
Regulations, Office of Perscnnel Managemernt
directives, General Services Administraticon Federal
Travel  Regulations, Department of the Interior
regulations, Departmental Manual and regulations, and
the Department of laboxr Office of Weorkers'
Compensation Programs.

Contrary to the Employexr’s position, as indicated by the
Factfinder, the parties reached agreement on this article on
November 4, 2010. This 1s confirmed by the initialed agreement
that the Union provided to the Panel. Even i1f the Union had not
provided evidence of a signed agreement, the wording should be
adopted on its merits. Section 2 would prevent the Employer from
issuing policies, rules and regulations after the CBA 1is
executed that eliminate contract provisicns obtained over years
cf negotlations, bringing stability and finality to the
collective bargaining process, In addition, the Section 3
reguirement that the Employer provide hyperlinks to a number of
Government webgites would be of benefit to employses seeking
easy access to relevant information.

b. The Employer’s Position

The Employer proposes the following wording:

In the administration cof all matters covered by this
hgreement, the parties are governed byv:

1. BEBxisting or future laws;

2. The Employer’s rules and regulations in eifect upon
the effective date of this Agreement, unless contrary
to the terms of this Agreement or GCovernment-wide
rules or regulations applicable tc the Employer;

3. Government-wide rules or regulations applicable to
the Employer that are in effect upon the effective
date of this Agreement;

4, Government-wide rules or regulations applicable to
the Employer that are igsued after the effective date
of this Agreement and that are not in conflict with
this Agreement; and

5. For all Government-wide rules or regulations
impacting conditions of employment of bargaining unit



employees promulgated after the effective date of this
Agreement, the Ewployer shall provide notice to, and
bargain with, the Union, 1in accordance with Article
52,

Although the partiegs “previously reached tentative agreement on
this matter,” 1t was not addressed by the Factfinder. Its
proposal, particularly the wording in number 2, should be
adopted. During bargaining, the Union simultaneously alleged
that Agency rulegs and zregulations “were unnecessary and were
mztters that the Union could not agree to” but that 1t could
nevertheless ugse such rules and regulations as the basis of a

grievance. Rdopticon cof its final offer, therefore, would ensure
that the partieg are governed by Agency rules and regulations
that do not conflict with CBA provisions. More importantly,

“the exact language proposed” can be found in the Office of the
Comptroller of the Currency (OCC)/NTEU CBA even though the Union
argued during negeotiations that ‘“language addressing agency
regulations was not part of any existing NTEU [CBA].”

CONCLUSIONS

on this issue, we shall order the adeption of the Union’s

final offer to resolve the parties’ dispute. The record
confirms that the parties reached a tentative agreement on this
article on November 4, 2010, In our view, the Employer’s

response to the 0SC fails to provide a sufficient basgis for
altering the terms of their tentative agreement.

3. Articlie 4, Union Rights, Section 2.A.3

a. The Union’s Position

The following wording should be imposed in lieu of the
Factfinder’s recommendation:

The Union is also entitled teo attend ‘last chance’
meetings, settlement discussions to resolve employee

problems, and discrimination complaint settlement
meetings. Where the Union does not attend a settlement
meeting, and the settlement agreement impacts
bargaining unit working conditions (e.g., grants,
prcocmises, or giveg ©priority consideraticn for a
promotion, reagsignment, training, etc.) the
gettlement agreement  will corntain  the following
statement: ‘Thig settlement agreement i1s subject to

approval for compliance with negotiated agreements



between the National Park Service and the National
Treasury Employses Union. Accordingly, it will be
forwarded to the appropriate NTEU Chapter President
and Chief Steward, with a copy to the appropriate
servicing personnel office, for a ten (10) day period
of consideration. If the Union alleges the gettlement
conflicte with any negotiated agreements between the
National Park Service and the Naticnal Treasury
Emplovees Union, or octher non-digcretionary
requirements, you will be notified.’ Any challenges by
the Union to settlement agreements will be filed with
the NPS, Assgistant Director of Human Resourcegs.

Unlike the wording recommended by the Factfinder, its proposal
preserves the Unicon’s statutory right to attend ‘last chance’
and discrimination complaint settlement meetings. Its adcption
would “ensure the Agency does mnot enter into a settlement
agreement with a particular employee that wmay violate the
parties’ Agreement or the rights o©f other bargaining unit
employees.” The ractfinder’s recommendation, on the other hand,
“failsg to clearly establish and delineate the Agency's statutory
obligation to provide advance notice to NTEU of all formal
meetings, and afford the Union the right to attend such
meetings.” Further, its adeopticn ig 1ikely to encourage the
Employer to conduct such meetings without NTEU “and then inform
the Union they have already ocourred.”

b. The Empleyer’s Position

While the Employer did not propose wording specific to
formal e=ettlement meetings “Yas the matter 1s addressed 1in
tentatively agreed language concerning all formal meetings,” the
wording recommended by the Factfinder to resolve the parties’
impasge over this issue is as follows:

The Unicn 1is also entitled to attend “last chance”
meetings, settlement discussions to resolve employee
prchliems, and digcrimination complaint sgsettlement
meetings. In the abgence of notice teo the Union and
the opportunity to participate in such a meeting which
results 1in a settlement agreement that would zrgusbly
affect bargaining unit employees or the Agreement, the
Employer shall provide notice of the settlement to the
Union within five working dayvs after the settlement
has been executed.
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The intent behind the recommendation “was [that] the Union
should meet [its] obligation and attend [formal] meetings” and,
“if the Agency fails to provide notice of the meeting, the Union
then has the opportunity te kargain over the terms or the effect
of the agreement.” Unlike the Union’s apprcoach, i1ts adoption
would prevent the Union from having “the opportunity to attend
the meeting and a subseguent cpportunity to renegotiate over the
settlement agresment.” Moreover, the Union has not demonstrated
the need for its proposal because management has never denied
requegsts for official time to attend settlement meetings or
requests to reschedule such meetings to a mutually acceptable
time. Simply put, the Union needs to meet 1its representational
responsibilities and attend settlement meetings, and 1t would bhe
unfair for a bargaining unit employee to enter intc a settlement
agreement and have the agreement subject to further negotiation
because a Union repregentative “has declined or failed to attend
a meeting.”

CONCLUSIONS

Upon thorough examination of the Factfinder’'s
recommendation, and the interests presented by the parties in
their responses to the 0OSC, we conclude that the issue should be
resolved on the bagig of a modified version of the Union’s final
offer. In agreement with the Union, the wording recommended by
the Factfinder dces not appear to clearly set forth the
Employer’s cbligation to provide it with advance notice of all
formal meetings and afford it the right to attend such meetings.
In agreement with the Employer, the recommendation also appears
to unfairly provide the Union with the right to renegotiate a
settlement agreement between management officials and 2
bargaining unit employee even where the Union was provided with
advance notice of the meeting but either declined or failed to
attend. Accordingly, in our Order we shall modify the Unicon’s
final offer to -ensure that both of the parties’ legitimate
concerns are addressed.

4. article 7 - Hours of Work

a. The Union’s Pogition

In addition to reorganizing its July 1, 2010, LBO on this
article, the Union preoposes to: (1) Change its title to “Hours
of Work and Alternative Work Scheduleg” (AWS) instead of “Hours
of Work”; (2} Move wording concerning core hours to the Flexible
Work Schedule section of the article and set core hours for
employvees on flexible work schedules, Monday through Friday,
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from 10:30 a.m. toc 2:30 p.m.; (3) Add Section 2.C.1., "“Flexitour
with Credit Hours,” permitting employees to earn credit hours
“at a duty station, Telework site, or any other location” from 5
a.m. to 10 p.m. Sunday through Saturday; (4} Remove reference to
the Basic Eight-Hour Schedule having “an establighed start time
at 7:45 a.m. and end time at 4:15 p.m.”; (5) Remove Section
1.D.1.f.v. from its July 1, 2010, LEO, which stateg:

“Compensatory time and overtime will not be paid to an employee
working in excess of 8 hours in a day under this work schedule
because the employee is eligible to accrue this time as credit
hours”; {6} Add the following as Section 3 -~ “First Forty”
Schedule:

A ‘First TForty” echedule 1s authorized and may be
approved for employees to whom it i1s impracticable to
prescribe a regular schedule of definite hours of duty
for each workday. A ‘First Forty’ work schedule
requires employees to work forty (40) [hours! on not
more than gix (6) days per administrative workweek
without the reguirement I[of] specific days and/or
hours. These hours are all considered regularly
gcheduled work for hours ocf duty purposes and the
employee 1s not eligible for premium pay £for such

hours. Any additiconal hours of officially ordered or
approved work within the administrative workweek, in
excess of forty (40}, are considered ocvertime for

premium pay purposes.

(7) Change the “Approval Process” section in the July 1, 2010,
LBO to the following:

A, All employees may reguest and be considered for all
work schedules established by this article. Reguests
for any schedule other than the Basic Work Week must
be made to an employee’'s i1mmediate superviscor in
writing at least cne pay period in advance. Employee
reguaests to change or adjust their alternative work
schedules may be gubmitted at any time. Reguested
work schedules will be granted abgent a severe
worklocad disrupticn. The employee’s slection to work
at a telework =site consistent with Article 10 chall
not be a factor in the employee’s eligibkility for an
alternative work schedule. B. Denials cf work schedule
regquestis}] will be provided to the employee in
writing, stating the reascns for such denial. C.
Emplovees will be informed of unilateral management
cancellation or revisions to approved work scheduleg
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in writing no less than one {1} pay period in advance
of the change. D. Employees may grieve the denial of a
work schedule request.

Finally, (8) Change Section 6, “Accounting and Recordkeeping” of
the Union’'s July 1, 2010, LBO, tc the following:

A, An employee working an approved alternative
schedule will perscnally sign-in when reporting for
work and sign-out when Ileaving work each day. The
Employer may wmaintain and retain sign-in/sign-out
records for each individual organization. The record
will be a single written listing for each office with
all employees signing in/out chronologically upon
arrival and departure. The written sign-in/sign-out
sheet shall be the only reguired record for recording
arrival and departure times for employeses on an
alternative work schedule. B. An  employee who
teleworks while working an approved alternative work
schedule will sign in by sending an electronic message
to his/her gupervisor at the start of the workday and
will sign out by sending an electronic message to the
supervisor at the end of the workday stating the time
the emplcoyee completed work. These messages chall be
the only reguired record for recording arrival and
departure times for employees who telework while
working an alternative work schedule. C. Excused
Absence and Schedule Adjustment. In accordance with 5
C.F.R. 630.206, 1if an employee 1s wunavoidably or
necessarily absent for less than one hour, or tardy,
the Employer, may excuse him without charge to leave.
If an employee 1s tardy and the agency does not excuse
the time, the employee may be allowed to make up the
time by working through break times or lunch or
staying late at the employee’s discretion.

The Union submitted a ‘“glightly modified” IBO on Qctocher 27,

2010, “to improve the article’s organization and more clearly
set forth the work schedules available t©¢ bargaining unit
employess.” It ©proposes Lo rename the article tc make
employees’ AWS options clearer and more readily identifiable.
In accordance with 5 U.S.C. §& 6122 and OPM guldance, “core
hours” only apply to flexible work schedules, S0 moving .
reference to that term to the Flexible Work Schedule section of
the article 1is appropriate. Permitting employees to work

flexitour with credit hours at a duty station, Telework site, or
any other lcocatien from 5 a.m. to 10 p.m., Sunday through



13

Saturday, would provide greater flexibility toc meet NPS mission
needs and persconal ckligations. In addition, because the vast
majority of bargaining unit employees work 1in the Washington,
D.C. metro area, the option would allow employees to avoid
lengthy commute times and attend to family matters such as child

care, The removal of the section titled “Bagic Eight-Hour
Schedule” is warranted because it establishes starting and
ending times that “do not reflect current practice,” and because

the Agency has no written policy specifying the days and hours
within the administrative workweek that constitute the basgic
workweek, ag reguired by Government-wide regulations.

A new section introducing a “First Forty” work schedule
should be adopted because it would provide employees for whom it
ig impractical to prescribe a regular work schedule of definite
hours of duty for each workday, such as Criminal Investigators,
with increased flexibility. The Union’s proposed changes to the
approval process, requiring that requests for any schedule other
than the basic work week must be submitted at least one pay
period in advance, and stating that an election to telework has
no impact on an employee’s ability to work AWS, 1s necessary to
avoid employee and supervisor confusioen. Finally, a new
subsection E. to Section 6, regarding accounting and
recordkeeping for employees on an AWS who telework, should be
added to the article to address current inconsistencies in the
application of such practices among employees and supervisors.
It also should be adecpted because it includes important guidance
*that would otherwise Dbe omitted regarding employees who
telework and have an [AWS] .”

k. The Emplover’s Position

The Emplover propeses the following changes to the Union’s
LBO of July 1, 2010:

Section 1.A.1. Prior tco implementing a change in the
basic work week, the Employer will notify the Union as
far in advance as poessible feasible.

[l I Ao A B Tugncy i ha o ] Formam ot rom o ey e P i O = = |
=4 S i s P AR o pan P S e N Ly e ey e < |V 55 0 S i St e e 74
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MRS e A G art R L ety oo = T T o Eg v Sy A =TT g e i
T e | EESRNENE SR Sl =Y N I R e I e Vo = £ f£lhe  teseele o
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Section 1.B. Core Hours. Employees will be at work
during core hours. Absence from work during Cthese
hours will be approved by the supervisor as indicated
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by an approved leave regquest—anr—appreved—leave—sitip
Supervisory-approval—on—the—Maxi-—Flex YPime Accounting
Recordr in writing or electronic form, or an approved
AWS or Flexiplace agreement. Core houre are:

Section 1.8.1. For employees located in the
ashincgton, D.C. metropolitan area [ccore hours arel:

Monday through Friday from 36+36 9:30 a.m. to 2:30

p.m.

Section 1.D.1. Available Schedules. The alternative

schedules described below are subject to approval by

an employee’s SUp@lVlSOr*~AaHé&MW%%%A*%@*H%%&H%@@WH&ﬁ@H

e ot In o i oo g en ey aen All
Liupu\., R A i ) g My tﬂ- Q\,—V\_-Ju VVL../.LJ ..L.\..Jkdn\.a& 00" P SO v o) MI:JL—J,V.LL-
alternative work schedules will be worked within the
hours of &S—arf—uptil—10-—pr—Sundayr—ihrough-Saburday
i 7 = 7

& a.m. and 7 p.m. Monday thrcugh Friday. Hours worked
cannot exceed 12 hours per day or 80 hours per Pay
Period wunless granted a specific exemption by the
Divigien--Chief Employer.”

In Section 1.D.l.a. & e., the Bmployer would change the flexible
work band from “5 a.m. and 10 p.m. Sunday through Saturday” to
s a.m. and 7 p.m. Monday through Friday,” and administer the
Maxiflex Flexible ZSchedule “consistent with existing agency
policies concerning Maxiflex.

Section 1.D.1.f£.ili. Once earned, an employee may uce
credit hours in & 30-minute increments to shorten a
work day or work week.

The Employer also would add Section 1.D.1.g.:

Regquests for AWS. Any employee may reguest to Dbe
placed on an alternative schedule. aAn employee
reguest for an alternative schedule must be in writing
and received by his/her immediate supervisor at least
three weeks pricr to the effective date. The Employer
will respond €0 the employee’s reguest within two
weeks o©of recelpt of the regquest. An employes wishing
to change a previously approved schedule must follow
this same procedure.

Finally, it would modify Section 1.E.3., 3. & 4., “Approval
Procegg,” as follows:
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1. All NPS emplovees may regquest and be considered for
any of the described work schedules. The request
should be made in writing tc the supervisor at least
one pay period in advance. A personnel acticn is
required to change an employee’s work schedule.
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Fevia+or~ The Employer may remove any emplovee from
participation in altermnative work schedules because of
employee abuse or irresponsibility. 4. Nothing in this
Agreement may (1} cause reduced productivity, {2)
diminish in any way the level of services furnished to
the public, or (3} increase the cost of operations.
If the Employer determines that any of these
ituations have resulted from alternative work
schedules, the Emplover may terminate the schedule.

The word “feasible” is better than “possible” because it
deces noft suggest “netice as far in  advance as  could he
contemplated,” which would be an impossible gtandard to meet,
Its propcsal also meets the interegts of the Union and employees
by providing sufficient notice. The subsection on rest periods
should be eliminated from the article because providing 15-
minute breaks every 4 hours is appropriate in a manufacturing or
manual labor envircnment but not at WASO where almest zall c¢f the
employees work 1in a traditicnal office environment and are not
reguired Lo remain at their workstaticons zand are free to
converse with their coworkers. Moreover, there is no
demonstrated need for the subsection because there is no history
of employees being denied breaks. The Employer-proposed changes
in Section 1.B. acknowledges that supervisors may approve
absence £from duty during core hours by “electronic form,” the
methed that most or zll employees use when requesting leave. In
addition, core hours should start at 9:20 a.m. rather than 10:30
a.m. because this 1s mere consistent with Agency operations in a
conventional cffice setting, i.e2., much of the work is initiated
at or before §:30 a.m., and an earlier start for core hours
provides greater flexibility in scheduling meetings and
activities 1In which most employees are present. Supervisors
alsc would be more likely to approve regquests for flexikle work
schedules with a 5-hour timeframe for core hours because it
would increase the possibility cf interactions between
employees. Its proposed changes to Section 1.E.3. & 4. would
provide management with a significantly greater degree of
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control over the initial approval of reguests for agreed-upon
work schedule c¢ptions and subsequent removal of employees from
previously approved options and should be adopted to ensure that
the Agency’s mission is accomplished.

As to the Union‘s revisions to 1its July 1, 2010, LBC in
this and geven other articles, the Employer asserts that the
Panel is legally prohibited from imposing them. In this regard,
the parties have never negotiated over the Union’s revised
proposals. Thus, consistent with the Court’s decision in Patent
COffice Professiconal Association v. FLRA, 26 F.34d 1148 (D.C. Cir.
1994), the Panel 1is without authority to impose contract terms
that have never been the subject of bargaining.®

CONCLUSICNS

Having carefully considered the parties’ responses to the
05C on this article, we shall order the adoption of a modified
versicn of the Union's July 1, 2010, LBO, to settie their
dispute. Preliminarily, in agreement with the Employer, the
Panel has no authority to impose the revisions the Union
propcsed on October 27, 2010, because they were never the
subject of negotiations between the parties. Overall, however,
in our view the Employer has not shown cause why the porticns of
the Unicon‘s July 1, 2010, LBO that the parties tentatively
agreed to in 2005 should not be imposed to resolve their impasse
over this article. The twe exceptions are in Section 1.B., where
gupervisory approval of absence from work during core hours will
be indicated by an approved leave request 1in writing or
electronic form, as that 1s the method most employees use when
requesting leave; and 1in Section 1.D.1., where, to avoid

&/ In addition to its contention that the Panel has no
authority to impose any of the Union’'s OCctober 27, 2010,
revised proposals, 1in its response to the Panel’'s first
0SC, the Employer repeats a claim that it expressed during
the initial investigation of this case that “it does not
believe the parties are at impasse” over the Union’s July
1, 20i0, LBOs. It 1is clear from the record, however, that

the Union‘s July 1, 2010, LBOs are substantively identical

to the provisions the parties negotiated and tentatively
agreed upon in 2005, with the exception of those matters

that were presented to the Panel 1n Case No. 05 FSIP 95.

Thus, they were the gubject ¢f extensive bargaining at that

time. In our view, therefore, the Employer’s c¢laim that

the parties are not at I1mpasse over the Union’s July 1,

201C, LBOs is hereby rejected. :
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assigning work to a sgpecific management official, the provision
will be modified so that the Employer, rather than the Division
Chief, would grant specific exemptions to the regulrement that
hours worked under an AWS cannct exceed 12 hours per day or 80
hours per pay period. Finally, with respect to the daily
flexband and basic workweek issues that were the subject of the
Panel’s previocus Decigsion and Order in Case No. 05 FSIP %5, we
shall modify Sections 1.D.1., 1.D.1l.a. and 1.D.l.e. of the
Union’s July 1, 2010, LBO, by adopting the recommendation made
by the partieg’ private mediator/arbitrator in 2005. In this
regard, neither party has demonstrated why a daily flexible band
from 5:30 a.m. to 8:30 p.m., Monday through Friday, should not
be imposed.

5. Article 10 - Telecommuting

a. The Union’s Pogition

The Union proposes that the title of the article be
*Telework” instead of “Telecommuting.” In addition, among cther
things, 1t proposgses to change its July 1, 2010, LBO by: (1)
2dding definitions of “core” and ‘“situational” telework to
Section 1; (2) Including a Section 2 outlining the eligikility
requirements for participation 1in the telework program; (3)
Clarifying the obligations o©f employees and wmanagers under
Section 3, “Initiating a Telework Agreement”; ({4) Addressing
office closures under Section 4, “Impact on Work Schedules” and
permitting intermittent telework in the event of an emergency
situation; {5 Expanding Section 5, *Intermittent
Telecommuting”; (6} Adding Section €.B. to allow zreview of
telework to be conducted on an annual rather than semi-annual
bagig after the first year of an employee’'s telework agreement;
{7) Revising Section 7, “Equipment and Information Technology,”
to allow employees to use non-government computers at telework
gites where a government-issued computer is not reguired; (8)
Removing the reguirement in Section 8, “Childcare/Eldercare, ”
regarding child care plans, to hold parents of c¢hildren under
the age of 10 to a higher standard; and {9) Modifying the titles
and text of Appendixes 10-1, 10-2, 10-3, and 10-4 =go, among
other things, thevy refer to "Telewocrk” rather than
*Telecommuting.”

The Union contends that adding definitions of “core” and
“situational” telework to Section 1 of the article would
decrease the likelihood of ambiguity and subsequent grievances
over telework, and providing clear statements of the criteria
for employeeg’ eligibility to telework in Section 2 would
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facilitate a more successful telework program. Its modification
to Section 3 corrects a defect in the Union’s July 1, 2010, LBO
by including standards for supervisors to apply when changing
employees’ telework agreements. This would prevent “unnecessary,
time-consuming and costly litigatien.® In  Section 4, the
proposed changes to its July 1, 2010, LBO would cure a current
problem whereby gsome supervisors require employees who take
approved leave on a day they would otherwise be scheduled to
report to the traditicnal worksite to make up the day at the
traditional worksite by cancelling future telework days. The
changes alsgo ‘“strike a balance” by requiring management to
consider allowing teleworking employees to attend less-important
meetings by telephone, rather than at the traditional worksite,
and providing reasonable notice and additional alternative
telework days when possible 1f the Employer directs them to
attend training, meetings, etc., at the traditicnal worksite.
ts newly-proposed wording in Section 5 1is consistent with the
Telework Enhancement Act of 2010 bkecause 1t expands the use of
intermittent telework by permitting approval remotely and
gquickly in emergency situations, a change that could save NFES
"rthousands of dollars” in the event o©f extreme weather
conditions. The Union’s proposal for annual, rather than semi-
annual, review of telework after the first year of an employee’'s
telework agreement (Section 6.B.) would eliminate an unnecesgary
reqgquirement. Its proposal in Section 7 to permit the use of
non-government computers at telework sites where a government-
iggued computer is not required would reduce barriers to
telework and decrease the costs of operating telework programs.
The change the Union proposes in Section & that removes the
requirement holding parents of children under the age of 10 to &
higher telework standard reflects ‘“current OPM regulations.”
Finally, its modifications to Appendix 10-3, which primarily
concern telework employees on flexible work schedules, would
benefit employees by no longer requiring them to inform their
supervisors of their starting and stopping times and permitting
them to earn credit hours.

b. The Employer’s Position

The Panel should impose the Unicn’s LBO of July 1, 2010, to
resolve the parties’ dispute over this article. In additiocn,
the Hmployer asserts that the Union’s proposed revisions were
never the subject of negotiations between the parties, so the
Panel is without authority to impose them.
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CONCLUSIONS

With respect to this article, we shall order the adoption
of the Union’s July 1, 2010, LBO to resclve the parties’
impasse. The revigions preposed by the Union were never the
subject of negotiations between the parties. If the changes it
proposes have ag much merif as 1t asserts, the Union can reopen
the article under the partieg’ mid-term reopener provision.

6. Article 13 ~ Sick Leave

a. The Union’s Pogition

The Union proposes to add the following section to its July
1, 2010, LBO, titled “Bereavement,” which states that:

Secticon 3. Employees are also entitled to sick leave
due to emoticnal bereavement caused by the death of a
close relative or eguivalent. Nermally, absence due to
bereavement is charged to sick leave; an employee may
not be charged Leave Without Pay (LWOP) or have any
leave charged against his or her Family Medical Leave
Act (FMLA) entitlement, unless specifically reguested
by the employee and approved by the Employer.

Its proposed wording is in accordance with the Family Friendly
Leave Act, Article 17: Family Leave, and applicable law, rule
and regulation. The Union deces not oppose the modification in
Section 3.A. proposed by the Employer. 2As to its other proposed
changes to the July 1, 201¢, LBO, providing medical informatiocn
only to Employer representatives who are wmedically certified is
“vital” to protect employee privacy and confidentiality, and is
censistent with the reguirements of the Privacy Act of 1974, the
Rehabilitation Act of 1573, and the positicon of the Egual
Employment Opportunity Commission (EEOC) that a sick leave
policy that requires employees to reveal the specific nature of
their medical i1llness to be granted sick leave wviolates the
Americans with Disabilitiegs Act of 1990, Moreover, the
Employer’s proposal to remove wording that limits sick leave
restrictions to no more than & wmonths should be rejected because
it could enccurage their “punitive use.”

b. The Employer’s Position

The Employer proposes the following changes to the Union’s
July 1, 2010, LBC regarding thig article:
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Section 3.4, Employees may be required to furnish
reasonably acceptable evidence to substantiate a
request for approval of sick leave 1f sick leave
exceeds three ({3} consecutive workdays. Medical
certificates must: (1} include a statement that the
employee f[is] wunder the care o¢f a physician; {2}
include a statement that the employee was
incapacitated for duty and the days the employee was
incapacitated; (3) include information concerning the
expected duration of the incapacitation; and (4) must
be signed by or contain the stamped signature of the
health care provider.

Secticn 3.C.1. Where the Employer has reasonable
grounds to question whether an employee 1is properly
using sick leave ({(for example, when sick leave 1s used
frequently or in unusual patterns or circumstances),
the Employer may inguire further into the matter and
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certified Absent a reasonably acceptable explanation,
the employee will be orally counseled that continued
frequent use of sick leave, or use in unusual patterns
or circumstances, may regsult in a written requirement
to furnish acceptable documentation.  for each
subsequent absence due to illness or incapacitation
for duty, regardless of duration.

Section 3.C.2. If reasonable grounds continue to
exist for questioning an employee’s use of sick leave,
the Employer may reguest that the employee provide
reasonably acceptable evidence from the employee’s

caregiver. This evidence will indicate that the
employee is under medical care, 1s 1incapacitated for
duty, and the expected duration of such
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Section 3.C.3. If reascnable grounds continue to

exist for gquestioning an employee’s use of sick leave,
the employee may be notified in writing that for a
stated period -met—=Fe eed—gix—_e—monthst no
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request for sick leave, or other leave in lieu of gick
leave, will be approved unless supported by reasonably
acceptable evidence. BAny such written notice will
descrike the freguency, patterns, or circumstances
which led to its issuance.

Section 5. An employee will be given advanced sick
leave when all of the following conditions are met: E.
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Tts proposed change to Section 32.A. would provide specific
directicon to employees regarding the information necessary to
justify the use of gick leave for extended absences from work.

The elimination of wording in Section 3.C.1. & 2., permitting an
employee to provide medical information only to Employer
representatives who are “medically certified,” is “reasocnable,

concise and meets the threshold for reasonably requesting that
an employee providing information necessary to consider a sick
leave request.” That modificaticon also is consistent with the
latitude management is granted under government-wide regulations
to determine whether information provided by an employee to
justify sick leave use is administratively acceptable. Finally,
unlike the Union’'s proposal, its modification in Section 5.E.
would not limit the definition of a “serious health condition”
and ‘allows for the definition found in the Family and Medical
Leave Act or other applicable laws, rules or regulations that
may define” the term.

CONCLUSIONS

After careful consideration of the parties’ responses Lo
the 0S¢ cencerning this article, we are not persuaded that
either side has demonstrated the need for significant changes to
the Union’s July 1, 2010, LEO. In this connection, because the
Union has indicated its acceptance of the Employer’s proposed
modification in Section 3.A., we shall order its adoption. on
the issue in Section 3.C.1. & 2., concerning whether employees
should be permitted to provide information only to Employer
representatives who are medically certified, 1in our view,
reguiring the Employer to take reasonable action to preserve an
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employee’s privacy would eqguitably balance the parties’
interegts. Accordingly, the two provisions in guestion under
that section shall be modified to reflect this conclusion.

7. Article 17 - Absence for Family Care

a. The Union’s Position

The Union essentially propcoses to revise its July 1, 2010,
LBO on the article by naming it “Family Leave,” and “to reflect
the current version” of the Family Medical Leave Act (FMLA, 29
U.8.C. 8§ 2601, et seqg.) and “include relevant portions” of the
Federal Employeeg TFamily Friendly Leave 2ct (Public Law 103-
388) . By adding new Sections 1 and 2, employees would be given
comprehensive information concerning their statutory
entitlements. Under the Employer’s proposal, “employees would
have to read the entire FMLA [] to learn their entitlements.”
Section 1.F. through I., which sets forth what type of medical
cercification/documentation the Employer may reguest and the
extent to which it can guestion the wvalidity of the employee’s
diagnosis, are consistent with the wording in NTEU's contract

with the Internal Revenue Service (IRS), and would ensure
employees “that the Employer is administering thelr entitlements
in an even-handed manner.” Sections 3.A. and 4 of its proposal

clarify the types of leave for which new mothers and fathers,
respectively, may be eligible and shcould be adopted because they
are clearer than the Employer’s corresponding wording in
Sections 1.A. and 2.

b. The Employer’s Position

The Employer proposes the following revisions to Sections 2
and 3.8B. of the Union’'s July 1, 2010, LBO on this article:

Saction 2. A wmale employee who has provided the
Employer with reasonable advance notice may be absent
on part-time or full time annual leave or leave
without pay for a reasonable period of time for the
purpose of assisting or caring for his minor children
or the mother of his newborn child while she 1is
incapacitated for maternity reasonsy—upiegs-——hio
abseRee—oaRses—a—Severe—worklicad—interruption. The
Employer will make a reasconable effort to accommodate
an employee’s regquest for paternity leave, consistent

with workload and staffing needs.

Section 3. Absgent just cause, and to the extent
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provided by law, the Employer will may provide part-
time or Job sharing opportunities for employees who
have children under gix ({(6) years ci age and pursuant
to this Article, will may provide such opportunities
for employees to care for their spouses, children, ox
parents with serious health conditions. The Employer
will make a reascnable effort to accommodate an
employee’s request for part time or Job sharing
opportunities, consistent with workload and staffing
needs.”’

The Employer’s modification in Secticn 2, where requests for
paternity leave would ke evaluated under a ‘“consistent with
workload and staffing needs” standard, should be adopted by the
Panel instead of the Union’s “unless his absence causes a severe

workload interruption” standard. Its proposal “takes a more
reasoned approach to approval of leave requests” because there
“simply is no definition of a severe workload disruption.” In

addition, unlike the Union’sg July 1, 2010, LBO, the Employer's
proposal in Section 3 affords wanagement latitude to determine
what 1s practical for the operation’s accomplishment of work.
Moreover, the Union’s proposal “requires the creation of part
time jobs and thus is inconsistent with the Agency’s statutory
right to assign work.”

CONCLUSIONS

Upon thorough review of the parties’ regponses to the 08C
concerning the issues 1n this article, we ghall order the
parties to adopt the Union’s July 1, 2010, LBO to settle the
impasgse. On the one hand, the Union's proposal was never the
subject of bargaining between the parties and, on the other, the
Employer has not demonstrated the need to change what the
parties tentatively agreed to in 2005.

7/ There are discrepancies between what the Employer submitted
as 1itg Section 2 LBO on OQctober 27, 2010, and how it
describes the section in its November 2%, 2010, response to
the 0SC. The proposal provided above is taken from the
earlier submission.
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8. Article 24, Details and Special Assignments, Section 1.A.
(Referred to as Section 1.D. in the Factfinder’'s Report and
Recommendations)

a. The Union’'s Position

The Union favorg the adoption of the Factfinder’s
recommendation on Section 1.2., which reads as follows:

1. If an employee 1is not detailed to a position of
higher grade, but performs higher graded duties for
25% or more of his or her direct time during the
preceding four (4) months, the Employer will
temporarily promote the employee retroactive Uto the
first full pay period 1f the employee meets the
criteria helow:

{a} The employee performed such higher graded duties
at least at a level of skill and responsibility
properly expected;

(b} The employee meets minimum OPM qualifications for
the promotion to the next higher grade; and

{c¢) The employee meets time-in-grade reguirements for
promotion to the next higher grade.

The parties are in agreement regarding these provisions, but do
not agree on whether this section of the articie also should
include the Employer’s proposal that employees be given the
burden of establishing that they performed higher graded duties
for 25 percent of their direct time during the preceding 4
months. In recommending that the Employer’s proposed wording be
excluded from the section, the Factfinder stated that Yguestions
of fact concerning the employee’s performance of such duties are

resolved through discussions between the employee and
supervigion without regard to burdens of proof.” In the Union’s
view, “the notion that an employee is regulred to prove to the

Employer that he or she performed higher graded work ig absurd.”
The proposal is an “obvious attempt to wholly prevent all higher
graded duty grievances by establishing an evidentiary bar.”
Given that management is receiving the benefit of having higher
graded work performed and paying employees less for that work,
“there should be no evidentiary burden.”
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b. The Employer’s Position

In addition to adopting the Factfinder’s recommendation on
thie gection, the Panel alsc should impose the Employer’s
proposed wording that “the employee has the burden of proof to
eatablish that he or she has performed higher graded duties for

25% of his or her direct time during the [pre]jceding [4]
monthea.” The Factfinder’'s suggestion that an employee’s
performance of higher graded duties, and the amount of time
spent working higher graded duties, can Dbe resclved in
discussions between emplovees and  their supervigors is
unrealistic. By eliminating the reguirement that an employee

vegtablish that she or he has performed such duties upon reguest
for retroactive promotion” there would be nc “threshold” to meet
for promotion “and the determination of when promotion Lis
warranted, either prospectively or retroactively, is left open
and unanswered.”

CONCLUSIONE

After reviewing the parties’ responses to the 0SC on this
igsue, we ghall order the adopticon of the Factfinder’'s
recommendation to resolve their dispute. Contrary to the
Employer’s stated position, the recommended wording clearly
establishes a threshold for determining whether an employee
should be temporarily promoted, or promoted retrocactively, for
performing higher level duties. In our view, the Employer has
not met its burden of demonstrating that the section also should
impose a burden of prcof on employees as to whether the
threshold has heen met.

9. Details and Special Assignments, Section 2.B,

a. The Union’'s Position

The Union proposes the following wording to resolve the
parties’ impasse on Section 2.B. of this article:

Details of non-bargaining unit employees or employees
from another bargaining unit intc bargaining unit
positions shall reguire the Union's express
permission. Reguests for non-kbargaining unit
employees to be detailed to 1intc bargaining unit
positions must be made in writing and submitted to the
Chapter Pregident or designee. Reguests must include a
statement as to whether or not the Employer intends to
fill the position on a permanent basis within the next
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twelve (12} months. The Union sghall respond to the
Employer’s reguest within fourteen (14} calendar days.

This proposal would protect the ability of bargaining unit
employees to sgecure details to other bargaining unit positions
by permitting the Union to ascertain whether any dqualified
bargaining unit employees are interested in the detail

opportunity. Tt “strikes the appropriate Dbalance” Dbetween
allowing non-bargaining unit employees to  be  temporarily
detailed into bargaining unit positions, and the right of
bargaining unit employees to obtain such details “which
increases the potential of [bargaining unit] employses to be
promoted,” The Employer’s proposal, on the other hand, grants

management “unfettered discretion to detail” non-bargaining unit
employees into bargaining unit positions, potentially denying
employees who have walted thelr entire careers the opportunity

to be detailed into a posgition. It alsc would disadvantage
bargaining unit employees who may wish to be selected for a
detail into a non-bargaining unit positicen, as only the
interested bargaining unit employees would be subject to the
provisions of the parties’ CBA and not non-bargaining wunit
employees. Finally, the Employer “has provided no justification

as to why a procegg, negotiated by the parties to apply to
employees occupying bargaining unit positions, should apply to
non-bargaining unit] positicns.”

b. The Employer’s Pogition

The Employer propeses the fellowing wording on this issue:

The Employer may establish pregrams to detail non-
bargaining unit employees te bargaining unit positions
to provide such non-kbargaining unit employees (those
at parks, regions, and offices within the National
Park Service) with the opportunity to gain experience
working in the Washington Office. Similarly, the
Employer may provide opportunities for employees to be
detailed to non-bargaining unit positions outside the
Washington Office, typically at parks, reglons, and
offices throughcut the National Park Service [] to
gain experience working in parks and other NPS field
and regicnal offices. In the instance of the detail
of an employee to a non-bargaining unit pesition, the
provisions of this Agreement will apply. The Employer
will provide notice to the Chapter President o©f the
detail of non-bargaining unitc employees inte
bargaining unit positicns.
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Its proposal would allow interested NPS employees who work in
parks to apply for details to positions at headquarters in
Waghington, D.C., and NPS employees located in Washington, D.C.,
to apply for details to positions in the parks. This would
permit employees in both locaticns to “gain valuable knowledge
and experience” at a different wcrk location and to *“build
important relationships with their peers at parks or
headgquarters.” For the approximately 55 bargaining units at NPS
not represented by NTEU “there have been no igsues with the
detail of employees from headguarters to parks and vice versa.”
Under the Union‘'szs proposal, the Agency could detail park
employvess into headguarters bargaining unit positicns “only with
the permission of the Union.” The Union could essentially end
any program to detail employees from outside the unit without

further discusgsion or providing any reasons. In addition, since
there are no provisions for the detail of headguarters employees
to parks, ‘“bargaining unit employees are denied the wvaluable

opportunity to work in other locations.”

CONCLUSIONS

Having carefully considered the parties’ positions on this
iggue, which was not addressed in the Factfinder’'s Repcort and
Recommendations, we conclude that the Union’s propcosal provides
the more reasonable basis for resolving the dispute. The last
gsentence of the Union‘s final coffer shall be meodified, however,
to read as followg: “The Union shall respond to the Employer'’s
request within fourteen (14) calendar days or the regquest 1is
considered granted.” On balance, we are persuaded that the
Union’s interest in protecting the ability of the employees it
represgents to be detailed into unit positions that may increase
their chances of promotion outweighs the Employer’s interest in
ensuring that both bargaining unit and non-bargaining unit
employees gain knowledge and experience in either park/field
level work or at headguarters. While ite proposgal would deny
bargaining unit employees the opportunity to be detailed to

bargaining unit positions 1in other locations, the Panel is
unwilling to second-guess the Union in how it chooses to fulfill
its representational functions. Accordingly, we shall order the

parties to adopt a modified version of the Uniocn’s proposal.

10. Article 28 - Training/Learning and Development

a. The Union’sg Pogition

The Union hag no objections to the modifications submitted
by the Employer to its July 1, 2010, LBO, with the exception of
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the Employer’s proposal to change the title of the article from

“Training” to “Learning and Development.” While it does not
“object to this revision in principle,” the word “training”
should bke retained 1in the title “as 1t 1s a key term for
employvees,” the Employer agreed to it during the 2005

negotiations, and the 1951 NPS-NFFE Agreement also containg an
article titled “Training.”

b. The Employer’s Position

In addition to proposing that the title of the article be
“Learning and Development”? and that the term “learning” be used
instead of “training” in several places, the Emnployer proposes
the following changes to Sections 4 and 6.A. of the Union’'s July
1, 2010, LEBG:

Section 4. For training courses/conferences not
specifically related to employee needs, but furthering
an agency goal, when one or more employees In a unit
will be allowed tc attend because the course 1is

considered to  provide  beneficial training, the
Employer will consider such factors in selection of
attendees:

4.E. The extent to which the employee can

share/disseminate materials and information from the
conference/course upon returning to the duty staticn,
through formal and informal channels.

Section &6.A. All training and related expenses sghould
be gubmitted, approved and authorized at least ten
{10} working days 1in advance of the starting date of
the training. Additicnal unanticipated appropriate and
necessary costs related to training expenses may be
gubmitted to the Employer for consideration zfor
approval {e.g. tuition, bocks, apprcopriate fees,
etc. ).

The title should be changed, and “learning” should replace
“training” in several places, because the “organizational entity
within the Agency is the Learning and Development Division and
is more identifiable with a consistent title.” The Employer’'s
propogal in Section 4.E. to add an additional factor regarding

8/ While the Employer claims that the Union’'s proposed title
for the article is “Training and Development,” the term it
used in its July 1, 2010, LBO is “Training.”



29

the gelection of employees to attend courses would ‘“better
utilize funding” and *“further the Ilearning of employees as a
whole.” Finally, unlike the Union's migleading proposal in
Section 6.A., the Employer’'s wording would make it clear that
payment for unanticipated costs related to training are
reimbursable only if they are appropriate and necessary.

CONCLUSTIONS

GCiven the Union’'s acceptance of the Empioyer’'s proposed
changes in Sections 4.E. and 6.A., we shall order the parties to
adopt the Employer’s proposed modifications to the Union’s July
1, 2010, LBO, with the exception of the title of the article.
In our view, the =Ewmployer has not demonstrated the need to
change the title to “Learning and Development.”

11. Article 30 - Reductions in Force

a. The Union’s Pogition

The Union propoeges that Section 2.C. of its July 1, 2010,
LBO on this article be changed as follows: “Bargalning over the
impact-—ef any decision by the Employer to conduct a RIF will
follew be conducted pursuant to the procedures outiined set
forth in Article 52 {(mMid-eContract =aNegotiations) and this
article.” Its adoption is needed to clarify Ythe gcope of
negotiations and the interrelationship between the mid-term
bargaining obligations set forth in Article 52 and the
individual RIF actions that may be initiated pursuant to Article

3007 In this regard, “it 1is paramount that the parties agree
upenn the scope of negotiations regarding a RIF during term
bargazining.” The Panel should reject the Employer’s counter-

proposal in Section 2.B. because 1t would only reguire NPS to
give the Union written notification of a RIF scmetime before

informing employees “when possible,” rather than at least 90
days prior to the issuance of the informational notice to
emplovyees. Essentially, this “would eliminate the role of NTEU

as the exclusive representative of bargaining unit employees.”

b. The Emplcyer’s Pogition

The following change to Secticn 2.B. of the Union’s July 1,
2010, LBO, concerning notification to the Union of a RIF, is
proposed by the Employer: “When possible, Tthe written
notification will be served on the Union at—lteast—aipety-—{FS0-
days prior to issuance of the informational notice to employees
described below (in Section 3) .7 Together with what the parties
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have agreed upon in Section 3, where employees will ke given at
least 90 days informational notice prior to its effective date,
the Union‘s July 1, 2010, LBO would reguire the Employer to
provide 6 months advance notice of a RIF. This would
“gubgtantially impact the Agency’s ability to run a RIF" and “is
excesgive and unwarranted.” In many situaticns, ‘“such as
programmatic or general budget cuts,” management “simply does
not have much advance notice.” Instead, the Panel should adopt
the Employer’'s compromise, which goes beyond the 60 calendar
days’ specific written notice to both the Union and employees
prescribed by Government-wide regulations.

CONCLUSIONS

After considering the partieg’ regponges to the 0SC on the
RIF article, we conclude that the parties should adcpt the
Union’s July 1, 2010, LBO to resolve their dispute. The
modification proposed by the Union was never the subject of
bargaining between the parties and, therefore, is not within our
purview. In addition, the Emplcyer has failed to show cause why
the provisions the partieg tentatively agreed to in 2005 should
not be imposed.

12. Article 31, Contracting Out, Secticn 3.A.

a2, The Union’s Pogition

The Factfinder’'s reccommendation should be imposed regarding
this article, which stateg as follows: '

The Employer will notify the Union of any proposed
contracting out of bargaining unit work, as defined in
this Article, prior to making a final decision
regarding the contracting activity. The Employer will
gimultaneously provide the Union with a copy of the
proposed statement of work (SOW). The Union will have
seven (7)) calendar days to provide written or oral
comments concerning the proposed SOW. Absent exigent
circumstances, the Employer will not issue its request
for proposals (RFP) until the expiration of the seven
(7} calendar day period.

1
=
i

The Factfinder recommended the adoption o©of the Union’s final

offer on this issue because, “conglstent with the Union’s
responeibility to administer the Agreement In the interests of
the bargaining unit,” the wording would permit i1t “to monitor

all contracting out acticons to ensure that they adhere to
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procedural reguirements,” regardless of whether competitive
procedures under OMB Circular A-76 apply.gf The ¥PLRA has held
that, absent a clear sghowing of a mutual intention during
bargaining to limit a contracting out article to A-76
situations, “gome obligations apply to contracting out that is
performed outside the A-76 process.”*’ In the Union’s view, the
Employer “has not provided any rationale for its positicon beyond
its desire to completely circumvent the Union in contracting
matters.” In fact, under the Employer’'s proposal, management
could “immediately issue a reguest for proposasls and contract
out bargaining unit work without even notifying the Union,” even
though such a decision ‘“could have a significant dimpact on
[bargaining unit] employees’ retention of employment at the
NPS."

b. The Employer’s Position

The fellowing wording should be imposed by the Panel to
regolve the parties’ dispute:

When competitive procedures. for selection of a private
sector provider are regquired by law, rule or
government-wide regulation, the Employer will notify
the Union of any proposed contracting out of
bargaining unit work, as defined in this Article,
prior to making a final decision regarding the
contracting activity.

The parties have reached tentative agreement “on the totality of
the remainder of the article on contracting cut.” Their dispute
concerns the filirst sentence of Section 3.4., where the term
“bargaining unit work” in the Factfinder’'s recommendation could
be interpreted “to mean any work that 1s or has ever been
performed” by bargaining unit members “under any circumstances.”
A5 such, the recommended wording “excessively interferes with
management’s right to assign work and is inconsistent with

section 7106(a) {(2) (B} of the Statute.” Morecver, the suggestion
that the article would apply to matters other than A-76 1is
“gimply misleading” and “misstated,” as the rest of the

contracting out article 1s 1limited only to i1nstances that

9/ OMB Circular A-76 doeg not apply for actionsg having an
impact on 10 or fewer Full Time Equivalents.

10/ The Union cites DHHS, National Institutes of Health and
AFGE, Local 241%, 64 FLRA 26¢ (2009), in support of its
position.



invelve OMB  Circular 2&-76 competitive  procedures. The
Emplover’s proposal should be adopted, therefore, because 1t is
more consistent with the rest of the article.

CONCLUSIONS

Having thoroughly examined the parties’ responses to the
08¢, we are not persuaded that the Employer has shown cause why
management should not be reguired to notify the Union of all
proposed contracting out that would have an affect on the
bargaining unit, prior to making a final decision, including
instances where competitive procedures do not apply. To aveid
confusion, however, we shall clarify the wording recommended by
the Factfinder toc account for the fact that RFPs are unnecessary
unless the contracting out involves competitive procedures.
Moreover, even though the Employer’s proposal also uses the
phrase “bargaining unit work” without providing a definition, we
alaso shall address its contention that the wording infringes on
management’'s right to assign work by modifying that portion of
the recommendation to specify that the requirement only applies
to work that is being performed by bargaining unit employees.
In our view, these modifications should ensure that the Union
meets its responsibility to administer the CBA in the interests
of the bargaining unit, consistent with the Factfinder’'s
recommendation.

13, Article 33 - Communication

a. The Union’s Position

The Panel should impose the Union’s LBO of July 1, 2010, on
Section 1.B.3. of thig article, which reads ags follows:

3. Meetings on an “as needed” basis may be called by
employees to discuss office matters of pertinence
to all employees or segments of the larger staff
in an effort to facilitate, communicate or solve
problems, absent a severe workload disruption.

While it does not object to the adoption of the Employer’'s
proposed wording, a standard “as to when the NPS will not
approve” employee reguests to discuss office matters “alsoc
should be included.” Moreover, the Employer initialed off on
the Union’s LBO on this article in 2005 “and did not raise any
objection to this article at any point in subseguent
commurlications.”
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k. The Emplcyer’s Position

The Employer proposes to change Section 1.B.2. of the
Unicen’s July 1, 2010, LBO as follows:

Upon approval of the Employver, Mmeetings on an ‘as
needed’ basgsig may be called by employees te discuss
office matters of pertinence to all employees or
segments of the larger staff in an effort to
acilitate, communicate or golve preblems—absent—a

Aemtrmgeen  taesaele o o3 el evney gy de g ean
SV S ——WOEIt oo =i .

Each party recognizes “the utility of meetings called by the
employee to facilitate teamwork, communicate with each other or
solve problems.” Conditioning employee-initiated meetings upon
management approval, however, would ensure that meetings are
consistent with management’'s right to establish work priorities

and assign work. The Uniocon’s wording, on the other hand, would
permit an employee to call a meeting at any time unless the
neeting would result “in a severe workload interrupticn,” and

gshould not bhe imposed because that phrase “is ambiguous and
difficult to administer.”

CONCLUSICONS

Having carefully considered the parties’ dispute over this
article, we are persuaded that the Emplcoyer has shown cause as
to why the Union’s July 1, 2010, LBO should be modified. In
ordering its adoption, however, we shall add the regquirement
that “approval shall not be unreascnably denied.” In our view,
this modified version of the Employer’s proposal better balances
the parties’ interests.

14, Article 35, Performance Evaluztion, Section 3.B.3

a. The Unicn’s Position

The Union proposes that rating officials be responsible foxr
*augmenting each of the benchmark standards with specific
standards that describe the results expected at the wvaricus
levels of performance for each element. These will be described
in writing at all performance levels.” Contrary to the

Employer’s position, its ©proposal is negotiableﬁf and, if

11/ 1In support of its contention, among other cases, the Union
ciltes NAGE, Local RI1I-100 and DOD, Navy, Naval Submarine
Support Facility, Groton, CT, 56 FLRA 268 {2000).
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adopted, would change the Employer’'s current practice of
providing written explanations only at the Fully Successful
level. The change 1ig warranted to better enable employees tc

know what their performance expectations are and how their
performance will result in a higher or lower rating at the end

of the vyear. Its adoption would also ‘“encourage employee
participation in establishing performance standards, ” as
reguired by 5 U.S.C. § 4302(a)(2). The Employer’s assertion
before the Factfinder that “it would be hard for managers Lo
know the difference between the levels . . . 1s ludicrous.”
Each year, managers rate their employees on a 5-tier scale and
determine their levels of performance. If managers know the

differences between levels at the end of the evaluation vyear
“there 1g absolutely no compelling reason that this information
should not be shared with employeeg at the beginning of the
appraisal year.”

b. The Employer’'s Position

The Employer agrees with the Factfinder’'s recommendation
that the Union’'s proposged wording be deleted from the parties’
CBA. In this regard, “there was no evidence pregented at
bargaining that augmenting performance standards was necessary,
would improve communications between supervisors and employees,
would improve employee performance, make the standards clearer,
or would otherwisge improve the performance management system.”
Bezides that, the Uniocn’s propesal directly interferes with
section 71C6{a){(2){a) and (B} of the Statute by restricting the
Agency’'s rights to determine the content of performance
standards and critical elements./

CONCLUSIONS
Oon thig issue, after thorough review of the parties’
responses to the 0SC, we shall order the adoption of the
Factfinder’'s recommendation to resolve the impasse. While the

Union’s proposal appears to be negotiable, it has failed to
provide evidence to contradict the Factfinder’s conclusion that
performance standards for all levels could not bke effectively
faghioned for many positions.

12/ The Employer cites NTEU and  DHHS, Social Security
Administration, Office of Hearings and Appeals, Baltimore,
Maryland, 3% FLRA 346, 350-54 (19%21), in support of this
claim.
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15. Article 36 - Rewards and Recognition

a. The Unicon’s Posgition
among other thingsg, the Union proposes to: (1) Change the
title of the article to “Awards”; (2) Modify BSection 1 of its

July 1, 2010, LBO to establish defined awards pools based on
1.75 percent of total annual bargaining unit salary; reguire 90
percent of awards funds to be distributed as performance awards
and 1C¢ percent as other discretionary awards; requlre the
Employer to negotiate over any changes in the budget for the
unit employee awards pool to be negotiated as an exception to
the reopener provision in the Duration and Termination article;
(2) Add Section 2, which would establish the NPS/WASC-NTEU
Agreement Awards Program addressing a wide variety of items
including a minimum performance award of $500 and a maximum Of
$4,000, a minimum summary evaluation rating of 3.4 for receipt
of a performance award, a target QST award rate of 10 percent
for each fiscal year and applicable criteria for receipt of
08Is, and that no employee with an overall rating of Minimally

Successful or lower 1s eligible for a performance award; (4)
Change the portion of Section 3 titled “Suggestion Awards” to
vProductivity Improvement Awards,” and adopt a set of procedures

for implementing the pregram including a requirement that,
generally, the award will egual 10 percent of the tangible
benefits up te $10,000; (5) in Section 4 {(misidentified in the
Union’s October 27, 2010, LBO asg Section 5), establish a set of
procedures for a Time-0Off Awards program; and (6) in Section 5
(misidentified in the Union’s October 27, 2010, LBO as Section
3), provide an extensive list of definitions of existing Special
Act Awards that employees may receive, as well as procedures
that would apply to them.

Section 1 of 1its October 27, 2010, LBO should be imposed
because it is comparable to other agreements the Union has with
federal agencies o0f gimilar size, ZI.e., Financial Management
gervice and the Food and Nutrition Service. Similar Jjointly-
administered award programs with defined performance award pools
also operate in NTEU-represented bargaining units at the
Security and Exchange Commission, the Department of Health and
Human Services, and IRS. Its proposal in Section 2 “setg forth a
straignht-forward, unambiguous performance awards program with

defined terme” that, for the first time, “would provide for
equitable and guaranteed distribution of award monies to
bargaining unit employees.” The wording it propocses 1n Section

3 on Productivity Improvement Awards should be adopted “"because
it establishes an evaluation process for ideas and explaing the
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details of the award.” Its newly-proposed Section 4 concerning
time off awards (TOAs) would provide “managers and employees
with gignificantly more guidance regarding the use of TOAs,
including pertinent limitations.” Its proposal in Section 5 is
warranted because, 1in addition to setting forth the types and
criteria for gpecial act awards, 1t “also provides for how the
awards are funded.”

The Emplover’s proposal on this article, 1f implemented,
would establish an awards program that is “wholly discreticnary,
in direct conflict with the controlling circult court’'s decision

in McClatchy v. NLRB, 131 F.3d 1026 (D.C. Cir. 1887),” which
barg private sector employers from unilateraliy implementing
“standardless” propesals as part  of its impagse-breaking

strategy. In the federal sector, the ‘parallel to employer
implementaticn” is “the execution of any Panel decision adopting
a standardless proposal,” such as the Employer’s on this
article. Thus, the Panel “zhould not adopt the Employer’'s
proposal as it conflicts with the McClatchy concept.”

b. The Employer’s Position

The Employer proposes numerous changes to the Union’s July
1, 2010, LBO on this article, the most significant of which are:
(1) in Section 1, 1t would provide a description of the
Incentive Awards Program; eliminate wording reguiring the
Employer to grant incentive awards “in a fair, eguitable, and
cbjective manner in accordance with this Agreement and
applicable rules and regulations” and replace 1t with “the
Employer will administer the awards program consistent with
applicable policy, law, rule, and regulaction”®®’; and make the
establishment . of the WASC Incentive Awards Committee a matter

within he Employer’'s discretion rather than wmandatory; (2}
Modify Section 2.A. as follows: “The Incentive Awards program
covers superisr—aecomplishment-—awards—7Ftor—apecial-—asts ¥
serviee—itength f—psoprioe recesFntEreR—ant o YarTety f—nen

eash—honor—gwards ‘Performance, Honor, Monetary, HNon-Monetary,
and Outside Awardsg’”; eliminate wording wherepy the Employer
agrees that “it will establish no Juotas or predetermined

distribution rates for the size and number of incentive awards”;
employeeg would be notified of the approval of any incentive

13/ The Employer indicates a willingness to accept the
following wording as the second sentence in Section 1.B.:
“The Employer will administer the awards program in a fair
and objective manner congistent with applicable policy,
law, rule, and regulation.”
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award “in an appropriate manner” rather than through a
certificate issued within 30 days of approval; change the date
of the Uniocn’s annual notification of employees receliving
incentive awards from October 1 to January 15; eliminate the
requirement that the Union’s annual notification include, “when
they exist and are known to the Employer, either a brief
explanation of the criteria involved or, when appropriate, a
reference to the written instructions containing such criteria”;
(3) 1in S8ecticn 3, change wording that employees who receive
“Exceptional” or “Superior”’ summary ratings will be granted a
performance award to may be granted a performance award;
eliminate wording that employees who receive a “Fully
Successful” summary rating may be granted a Performance Award
and the reguirement that any employee who receives a “Fully
Successful” summary rating but does not receive an award will

receive a written explanation, upon reguest; eliminate
subsections B. (permitting employees with “Fully Successful”
summary ratings who do not receive performance awards to
grieve), c., F, G. and H.; {4) in Section 4, eliminate
subsections B. throucgh G., except for wording that confirms that
a2 time off award may not bhe converted to a cash payment under
any circumstances”; (5) in Section 5, change the title of the
section from “Suggestion Awards” to ‘“Productivity Improvement
Lward,” and eliminate all of the subsecticons and replace them

with the following:

Productivity Improvement Awards are recognition for

pProcess improvement, cost-gaving suggesstions,
streamlining, or the elimination of non-value added
processes. The award shares some portion of actual

savings resulting from cost reduction or productivity
gains with the employee{s) who recommends or achieves
the gavings.

Finally, (6} it would modify Section 6 as follows:
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Increase. A Quality Step Increase {QSI} is =a pay

increase that provides faster than normal progression
within grade steps for permanent General Schedule
employees. To be eligikle, the employee musgt achieve
an overall rating of Exceptional (Level 5} on their
Emplovee Performance Zppraisal Plan and display
exceptional performance that is expected to continue.

The changegs it propeoses in Section 1 would benefit employees by
providing a clearer description of the Incentive Awards Program,
and eliminating the requirement that awards be granted in an
“eguitable manner” is warranted because an awards program “by
its nature does not treat employees egually.” Unlike the
Union’s proposal, the Employer’s wording In Section 2Z.A. 1s
consistent with the provisions of the most recent DOI manual,
which includes performance awards and awards by outside
organizatiocns. The elimination of reference to guotas or
predetermined distribution rates on the size and number of
performance awards is Jjustified because “there is no historical
or other evidence” of their use by the Agency. In Section 2.F.,
notifying employees of the approval of an award “in an
appropriate manner” i1s practical and would allow employees to be
recognized at award recognition ceremonies that may occur beyond
the 30 days reguired to noctify employees in the Union's
preposal.

nnual Union notification of awards (Section 2} received by
employees should be on January 15, rather than October 1,
because 1t comports better with the Employer’'s annual apprailsal
cycle, which runs from October 1 to September 20. Stating that
employees who Ireceilve “Exceptional” or “Superior” SuUmMMmary
ratings may, rather than will, receive performance awards is
neceggary to ensure that management has the discretion to deny
an award to an employee whose performance is rated “Exceptional”
but d1g pending zremoval for a serious disciplinary matter.
Removing the ability of employees who have received a “Fully
Successful” rating, but no performance award, frem filing a
grievance would avoid the implication that a “Fully Successful”
rating merits a performance award. Moreover, the right to file
a grievance is implied throughout the CBA, so there 1s no need
to refer to the right specifically in connection with employees
rated *“Fully Successful.” The Union’s proposed Section 3.C.
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should be eliminated because it 1is based on the false premise
that there i1is an implementation plan that 1s updated annually
and that establishes award ranges and/or amounts. In any event,
the Union’s rights would be protected because the Employer is
required to provide ncotice and bargain 1if 1t decides to change
the awards system.

It 1s unnecesgsgary to impose Section 4.B. of the Union’s
July 1, 2010, LBO because there 1s no history of management
applying different c¢riteria for TCAs depending on grade or
assignment. The Union’s wording in Section 4C. and D. appear to
contradict each other and delegate assignments of work Go
management officials, a matter that 1is not an appropriate
subject of bargaining. Further, the Union’s Section 4.F.
proposal 1is redundant because the substitution of sick leave for
annual leave 1s already covered 1n Arcicle 12 of the CBA.

Firnally, Union Sections 5 and 6, which cover Productivity
Improvement Awards and QSIs, “appear to be based on older,
outdated versions” o©of the DOI Incentive Awards regulation. In

gection 1 of the July 1, 2010, LBC, the Union has agreed that
the article will be 1in conformance with the most recent DOI

manual. Therefore, the Employer’s proposals on Section 5,
“Suggestion Awards,” and Section &, “Quality Step Increase,”
which are in conformance with the manual, "“should be adopted by

the parties.”

CONCLUSICHS

Upon thorough consideration of the parties’ responses Lo
the 0SC, we conclude that neither side has shown cause why the
Union’s July 1, 2010, LBO should not be imposed to resclve their

impasse. In reaching this conclusicon, we recognize that,
perhaps more than any other, the “Rewards and Recognition”
article is in need of revision. Rather than order the extensive
revisions put forward by both parties, in our view it is

preferable that they live with the terms that were fully
negotiated in 2005 until they have the opportunity to reopen the
contract and engage in renewed bargaining that addresses their
mutual interests. Accordingly, we shall order the adoption of
the Union’s July 1, 2010, LBC on this article.

16. Article 40 - Waiver of Cverpayments

a. The Union'‘s Pogsition

The Union proposes that its July 1, 2010, LBO on this issue
should be imposed by the Panel, whereby the Employer essentially
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“will” recommend walving an employee’s cobligation-.to repay pay
or allowances, or an erroneous payment involving travel,
transportation or relocation expenses, in whole or in part, 1f
the overpayment occurred through administrative error and there
is no indication of fraud, migrepresentation, £ault, or lack of
good faith on the part of the employee. The Employer signed off
on the wording in 2005 and never ralsed any objections to it in
any subseguent communication, so it “should be adopted by the
Panel.”

b. The Employer’s Positiocon

The Employer proposes the following change to the Union’e
July 1, 2010, LBO:

an  employse may reguest a walver of an erroneous
payment of pay or allowances or an erroneocus payment
invelving travel, transportation or relocation
expenges in whole or 1in part. The Employer wiid may
recommend waiver of the obligation to zrepay such
overpayment, i1f that overpayment occurred through
administrative error and there 1s no indication of
fraud, misgsrepresentation, fault, or lack of gocd faith
on the part of the employee and 1s otherwise in
accordance with 5 U.S.C. § 5584 and applicable
regulations. The Employer has determined that it will
suspend c¢ollection of the overpayment in question
pending final decision of the waiver request.

Its modification acknowledges that there may be circumstances
where employees have full knowledge that an administrative error
has occurred that caused an overpayment but wait to see 1f the
Agency finds the error first. In such cases, Employer should
have the discretion to deny an employee’s walver reguest even
though the employee had no part in causing the administrative
errcr.

CONCLUSIONS

In our view, the Employer has failed to show cause why the
Unicn’s July 1, 2010, LBO, should nct be imposed. Accordingly,
we shall order its adoption to resolve the parties’ impasse over
this article.
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17. &article 42 - Health and Safety

a. The Union's Position

The only Employer-proposed medifications to its LBO of July
1, 2010, that the Union objects to concerns Section 14.A., where
it removes wording which allews either party to propose changes
to the underlying Employee Assistance Program policy during the

life of the CBA. This wording confers egual rights upon botn
parties, provides for bargaining consistent with Article 52
(Mid-Contract Negctiations), was signed coff on by both parties

in 2005, and the Employer %“did not raise any objections to this
language 4in any subseguent communications with the Union.”
Therefore, the Unién’s proposal should be adopted by the Panel.

b. The Employer’'s Position

The Employer proposes to modify Sections 10, 13, and 14.A.
ag follows:

Section 10. When the Employer 1s iInformed that an

employee has incurred an on-the Jjob injury, the
Employer will inform the employee of the benefits of
the Federal Employees’ Compensation Act. The employee
will report the injury within 24 hours. It will be

the responsibility of the Employer to issue to the
employee all necessary forms to adjudicate her/his
claim. If because of her/his injury the employee is
not able to complete the necessary forms, the Employer
will provide appropriate assistance for completion of
the forms. The employee or the supervisor will
initiate workers compensation claims (if appropriate)
through the Department of Interior’s Safety Management
Information System (SMIS). The employee or employer
will complete all reguired fields in SMIS.

Section 13. Upon regquest, the Employer will provide
equipment that minimizes eyestrain, back and muscle
strain, and repetitive meotion injuries such as carpal
tunnel syndrome for employees working on pergonal
computers.

Section 14.A. Employee Assistance Program. The Parties
recognize alcoholism, drug abuse, and emotional
problems as i1llnesses, which are treatable. In
addition, the Parties recognize that other problems
such as financial and other personal difficulties can
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manifest themselves in problems which can adversely
affect an employee's performance or conduct. This
Article shall be interpreted and applied in a manner

consistent with law, rule, and regulation. bBuxing—the
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The Employver’s additiomal wording in Section 10 affirms that it
ie in the interest of both parties to process workers
compensation claims electronically bacauge the SMI8 is
paperless, guicker and has fewer erxrors. 2y including the phrase
“repetitive motion injuries such as” in Section 13, the
Employer’s proposed wording is more comprehensive than the
Union’s. Finally, the Panel should impose 1ts proposed removal
of the last three gentences of the Union’'s proposal in Section
14.L. because the subject of mid-term bargalning is already
addressed in Article 52 and “the statutory obligation to
negotiate over changes in working conditions.”

CONCLUSIONS

After full review of the parties’ responses to the O08C
concerning this article, we ghall order the adopticn of the
Union‘s July 1, 2010, LBO, with the exception of Sections 10 and
13, where the Union has accepted the modifications proposed by
the Employer. With respect Sesctlion 14.A., in our view the
Employer has not demonstrated & need to change the wording
tentatively agreed upon by the parties in 2005.

18. Article 44, Travel and Per Diem for Union Representatives,
Sections 3 & 4

a. The Union’s Position

The Panel should add the following sections to Article 44:

Section 2. Fach vear of this Agreement, the Employer
shall pay reasonable and customary travel and per diem
expenses for up to four (4) Union representatives to
attend National NTEU training only where such training
ig not being held at a location within the employees’
commuting area.



Section 4. In addition to the above, the Employer
shall also pay reasonable and customary travel and per
diem expenses incurred by employees serving as Union
representatives authorized to engage in those
activities for which official time 1is authorized
pursuant to Article 45, Section 1.D subject to a limit
of §12,000 over the four (4} year term of this
Agreement (with an additional $3,000 per vyear in any
renewal vyear).

The Factfinder “failed to provide any raticnale” to support his
recommendaticn that these sections be deleted from the article.
Its proposal in Section 3 would permit those few Union stewards
at duty stations outside the Washington, D.C. metro area Lo
attend NTEU’s annual spring training held in Arlington,
virginia. The proposal should be adopted because "the education
and preparation received at the training would benefit both
parties,” and it is comparable to what the Union’s current CBAs
with FDIC, the Bureau of Customs and Border Protection, and IRS
require. Since most of its officers and stewards are located in
the Washington, D.C., area but the unit 1is nationwide, adoption
of the Uniocn’s Section 4 proposal would facilitate its
representatives’ ability to travel to fulfill their statutory
and contractual dutiss. Further, the Employer’s contention that
payment of travel expenses is not authorized for union
representatives of other bargaining units within DOL and NPS ig
irrelevant. Particularly within NP3, most of these unions covexr
only a single park, limited geographic area oOr regional office
where travel is not reguired to fulfill their representational
dutiles.

b. The Employer’s Position

The Panel should agres with the Factfinder’s recommendation
and order that the Union’s proposed wording be deleted from the

parties’ CBA. Neither DOI nor NPS, with approximately 205
bargaining units between them, have many CBAs reqguiring them to
pay any of a union’s travel and per diem exXpenses. Mcreover,

NPS is required to report to Congress on its use of travel funds
and “has an 1imposed ‘ceiling’ that limits travel by Agency
employees.” Nevertheless, the Employer accepted the
Factfinder’'s recommendations on Sections 1 and 2 of the article,
which require it to pay travel and per diem expenses for a Union
representative to attend negotilations and labor-management
committee meetings. rdditional reguirements that the Employer
annually pay travel and per diem expenses for up to four Union
representatives to attend National NTEU training, and up to
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53,000 for general representaticnal activity, are *simply not
warranted.” The Union has, or should have, representatives in
all of the geographical areas where unit employees are located
and should not regquire “undesignated funding” for additional

travel. With respect to the Union‘s annual training, 1t
currently has only one representative who is not duty stationed
in the Washington, D.C., metro area where the training is held.
Therefore, “there 1is simply no need for travel on the size and

scale requested by the Union as they have noc representatives to
use the travel funds.”

CONCLUZIONS

After fully examining the parties’ responses to the O05C
concerning the two remaining sections in this article, we shall
order the adoption of the Factfinder’'s recommendation to settle
the dispute. Although he did not provide specific raticnale in
support of his recommendation to delete the Union’s proposals,
in our view, neither has the Union shown cause for imposing

them.

19. Article 48, Employee Grievance Procedure, Secticn £.B

a. The Union's Position

The Union proposes that, . “for grievances alleging
discrimination, the time limits for filing grievances shall be
forty-five (45) calendar days.” If adopted, the proposal would

allow allegations of discrimination to be pursued, and possibly
resolved, through the informal EEO process without reguiring the
employee to determine whether the statutory or negotiated
grievance procedure 1s better suited for resclution of the
claim, Thus, it would encourage the use of a trained EEC
counselor during the 45-day period for £filing grievances
zlleging discrimination, which is likely to decrease litigation
and protracted proceedings between the parties. The Factfinder's
recommendation to delete the proposal, on the other hand, alters
sthe timeframe for election of remedy established by EECC
regulations and the [FLRA].”

b. The Employer’s Position

The Employer agrees with the Factfinder’s recommendation
that the Union’s proposed wording should be deleted from the
CBA. In this regard, the Factfinder found "“no convincing basis
for establishing longer timeframes” for EEO complaints under the
negotiated grievance procedure because. “the element of fairness
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does not come into play where the Union elects to file under the
negotiated grievance procedure as opposed to another alternative
dispute resolution procedure.” The socle reason provided by the
Union for proposing an extended period of time for filing a
grievance that alleges discrimination “is that 1t mirrors the
time frame established by the {[EEOC! for complaint processing.”
Complaints filed under the statutory EEC process, however, are
distinct from grievances inveolving alleged discrimination and
provide different procedures with different timeframes. In
addition, *“the establishment of separate grievance timeframes
for matters that do and deon’'t allege discrimination would
establish a geparate grievance procedure and be confusing and
duplicative.”

CONCLUSIONS

Irn our view, the Union’s response to the 05C on this issue
fails to support the inclusion of its preoposal in the article.
Accordingly, we ghall order the adeption of the Factfinder’'s
recommendation to resclve the parties’ impasse.

20, Article 52, Midterm Bargaining, Section 1.B.

a. The Unicn’s Pogition

The Unicn urges the Panel to agree with the Factfinder that
the Employer’s proposed wording on this article should not be

included in the parties’ CEBA. Its proposal, at least in part,
waives the Union’s statutory right to initiate wmid-term
negotiations, and 1s contrary to Panel decisions that have
consistently refused to impose contract provisions that require
either party to waive a statutory right. Most importantly, the

Employer has taken the position that the Union “may not initiate
negotiations regarding any matter that is the subject of any
existing trule or regulation of the Employer.” Its prcposed
wording, however, contains ne limitation on when such existing
rules or regulations must be in existence in order to preclude
the Unien from initiating Dbargaining, anc would permit
management to promulgate a rule “after NTEU has given the Agency
notice of a proposed change and if the NPS promulgated a policy
before negotiations commenced, the Union would be foreclosed
from bargaining the topic.” For these reasons, the Factfinder’s
recommendation on this article should be adopted by the Panel.

b. The Employer’s Position

The Employer’s proposal on Section 1.B. of this article is
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the following:

To the extent permitted by law, the Union may initiate
mid-term bargaining by proposing changes in conditions
of employment provided that such changegs do not relate
to matters addressed in this or any other agreement
hetween the parties, the matters are not the subject
of any existing rule or regulation of the Employer and
provided further that such changes do not relate to
matters over which the Union has waived its rights to
bargain during the term of this Agreement. Notice of
changes in conditicons of employment proposed by the
Union will be served on the Employer. The Union’s
submissicon shall be limited [te] three issues per
contract year.

Its proposal is taken “verbatim” from the contract between NTEU
and ©OCC, effective October 2010. Both bargaining units are
vgimilarly situated and similarly sized.” After Irequently
citing, during bargaining, provisions in CBZs between NTEU and
other agencies to support the adoption of its proposals, 1t is
unclear why the Union cannot agree to wording Ifrom anocther one
of its contracts that was Implemented so recently. While the
Union c¢laims that the proposal would force 1t to waive
bargaining over Agency regulations that it 1s unaware of, the
Union reguested and received access to all of the Agency’s

regulations during bargaining. Since the parties have been
negotiating over their initial CBA since 2004, and the Union has
been the exclusive representative for 10 years, “it 1s difficult

to determine what issues exist that warrant virtually open ended
or unlimited bargaining, as proposed by the Union, 1in mid-term
bargaining.” Finally, the Employer’'s proposal ‘“provides an
equitable approach” because it addresses the issues presented in
mid-term bargaining, provides the Unicn with the opportunity to
present matters, and enables management to initiate bargaining
over new initiatives, particularly those of the President and
the Secretary of the Interior, in a timely manner,

CONCLUSIONS

Upon careful analysis of the parties’ responses to the 05C,
in our view &the Employer has not shown cause as to why 1its

proposed wording should be included in the article. Among other
things, the proposal appears to walve the Union’s statutory
right to initiate mid-term bargaining. The fact that the Union

may recently have agreed to an identical provision with a
different agency provides no basis for the Panel to impose it
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here, Therefore, the parties shall be ordered to adopt the
Factfinder’s recommendation to resclve their impasse over this
matter.

21, Article 55 - Child Care Subsidies

a. The Unicn‘s Position

The Panel should impose the Union’s July 1, 2010, LBO tc
regolve the parties’ impasse on this article as the Employer’s
modifications are unacceptable. In this regard, the Employer
proposes to raise the Family Adjusted Gross Income (AGI) from
$55,001 to $60,001, “thereby decreasing the number of employees
eligible for the child care subsidy program.” It also lowered
the age for eligible children freom 13 years to 6 years, even
though the National SAFEKIDS Campaign states that no child under
the age of 12 should be left. home alone . Where the Union would
base the annual subsidy amount solely upon the employee’s AGIT,
the Employer roposes to use a C“complex formula’ reguiring
management to pay a percentage of the difference between the
employee’s AGI and the actual cost of the child care, and caps

the subsidy at §5,000 per vyear. In additicn to being less
beneficial to employees, the Employer has alsc “truncated
Section 4.C. and eliminated &Sections 4.0. and E., making the

child care subgidy program more difficult to fund and track each
yeaxr."”

b. The Employer’s Position

The Employer proposes to make the following changes to
Sections 1 through 4 of the Union’s July 1, 2010, LBOC:

Section 1. The Employer will establish a Child Care
Subgidy Program in accordance with this Article,
applicable rules and regulations, and subject to
budgetary ccnsiderations. The intent of the Program
will be to make c¢hild care more affordable for lower
income employeas whose children are, or will be,
enrolled in 1licensed child care facilities. The
Euployer will provide employees with information
regarding the Program.

14/ The Union does not, however, oppose the Employer's
additional wording in Section 2.B. reguiring physicians ox
licensed or certified paycholcgists to determine

eligikbility cf children age 18 or younger.
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Section 2. A full-time or part-time permanent employee
who meets the following criteria will be eligible for
a subsidy: A. Family Adjusted Gross Income (AGI) is
less than $55.083 $60,001; B. Has a child or children
age 13 6 or younger or a—disabled—ehidd age 18 or
Younger and physically or mentally disabled as
determined by a physician or by a licensed or
certified psychologist.
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Its proposed changes are based on the model that OFM advises is
employed by most federal agencies and 1s the same model the
Agency currently uses under an Interagency Agreement between NPS
and the General Services Administration. The DOI alsc advocates
the use of the OPM model in Fersonnel Bulletin 07-04, “Child
Care Subsidy Plan,” dated December 18, 2008. The changes would
result in more generous bkenefits for employees than under the
Union’s proposal because income eligibility would be higher, and
the program would be more efficient to administer, as a separate
interagency agreement would not be required. Therefore, the
Panel should adopt the Employer’s proposals.

CONCLUSIONE

Having fully examined the parties’ responses to the O0SC
concerning this article, with the exception of its proposed

wording in Section 2.B., we conclude that the Employer has not
demonstrated a need to change the terms that were tentatively
agreed upon in 2005. Accordingly, the parties shall be ordered

to adopt a modified version of the Union’s July 1, 201i¢, LBO.

23, Article 59 - Credit Union Facilities

a. The Union’s Pogition

The Union’s July 1, 2010, LBO on this article should be
changed as follows:

The Employer recognizes that the banking services
provided by the Department of the Interior (DOIj
vederal Credit Union (FCU) teoeated—im—~_Ehe——Main
Tnkrerior—building are not readily accessible Co
bargaining unit employees ZXeeated-at—IiZod—Eye—SEreet

MW Washington,—be . Conseguentty Accordingly, the
- . o
Emplover anéd—ehe—Uniop—wili—work —if—gosd—Eiaith—E6
Srrd ~ 3] R ot 4 v e e T Y TR it PN T T = TR =~
\_T&I:J_Lu.‘_ L B e Ty 7 i g i M P UHL—,«L\J&L}.J = 5u. M.I.J..L‘:j [E g EVQAJ-LJ-J.L.L.A_L_I
£ tamard w — TVVT T Taadm et s e el L eman  Momdnd e d et o ] o
= R AL Gy Tt g iy 3 TA 17 —— L o LAy vy TR L - - ERAT J B PR Jups o 7y [ - Y iy w g i S M o
st the-1201-ByeSErect leeatieon agrees to maintain all

DOI FCU Automatic Teller Machines (ATMs) at existing
locations and to explore all viable options to install
and maintain a DOI FCU ATM at every duty station with
at least thirty (30) NPS employees. Either party may
raise the installation of ATMs at other locations
consistent with article 52 {(Mid-Contract
Negotiations) .
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It modifications should be adopted “to reflect the fact that
t+he [DOI] Federal Credit Union ATM has been installed at 1201
Eyve Street NW and to encourage expanded employee access TO this
benefit.”

b. The Employer’s Position

In its September 15, 2010, submission to the Panel, the
Employer agreed to the Union’s July 1, 201C, LBO. Thus, 1t
should be imposed by the Panel to resolve the parties’ impasse
over this article.

CONCLUSIONS

With respect to the dispute over this article, we shall
order the parties to withdraw their proposals. The Unicn’s
newly-proposed wording has not been the subject of negotiations
and, on the basis of the record presented, it is clear that the
tentative agreement reached on this article in 2005 has been
superseded by events.

23. Article 61 - Duration and Termination

a. The Union’s Position

The Union preposes the following changes to its LBOC of July
1, 2010:

Secticn 2. This Agreement shall remain in effect for a
period of shree—{t3} four (4) years from its effective
date and shall be automaticallv zrenewable  for
additional one (1) vyear periods unless elither Party
notifies the other Party, in writing, at least sixty
(60} days, bhut not more than one hundred f£ive (105)
days prior to the expiration date of 1ts intention to
reopen, amend, moedify, or terminate this Agreement.
Ssuch written notice will ©be accompanied by any
proposed amendments or modifications to the Agreement
being delivered to the other Party. The Party
receiving the written notice may deliver counter-
proposals and proposals to the other Party during the
next thirty (30} day period. The Parties will begin
negotiationg no later than thirty (3C) calendar days
prior to the expiration date of this Agreement. It
negotiations are not concluded prior to the expiration
date, this Agreement shall continue in full force
until a new Agreement has been approved.
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Section 3. During the thirty (30) day period beginning
twenty-four {24} months after the effective date of
this Agreement, either Party may reopen negotiatlions
on any three (3) existing Articles and propose one (1}
new article. The reguest will be in writing and must
be accompanied by specific proposals. The FParties
will begin negotiations no later than sixty (60) days
after receipt of the notice.

The CBA should have a duration of 4 vyears rather than 3 “in
light of the amount of <time <that the parties have spent
negotiating this agreement.” In addition, Section 3 would allow
each party to propose cne new article during the id-term
reopener. The Union’s changes “should be adopted in the interest
of etficiency.”

b. The Employer’s Positicn

The Employver agreed to the Union’s July 1, 2010, LBC on
this article in its September 15, 2010, submission to the Panel.
Therefore, it should be imposed by the Panel to rescolve the
parties’ impasse.

CONCLUSIONS

Lfter reviewing the parties’ responses to the 0SC on this
article, we are persuaded that the Union’s July 1, 2010, LBEO

should be imposed to resolve their impasse. Three-year
contracts are the typical length 1in the Federal gector.
Moreover, an 18-month mid-term recpener would provide the

parties with an earlier opportunity to renegotiate some cf the
more significant articles in their CBA.

QORDER

Purguant to the authority invested in 1t by the Federal
Service Labor-Management Relations Statute, 5 U.8.C. § 7112, and
because of the failure of the parties to resolve thelr dispute
during the course of proceedings instituted under the Panel’s
regulations, 5 C.F.R. § 2471.8{a)(2), the Federal Service
Impasses Panel, under 5 C.F.R. § 2471 .11(a) of its regulaticns,
orders the following:

1. Article 1, Coverage and Definitions, Section 6

The parties shall adeopt the Factfinder’s recommendation.
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2. Article 2, Effect of Law and Regulation, Section 1

The parties shall adopt the Union’s final offer.

3. article 4, Union Rights, Section 2.A.3

The parties shall adopt the following modified version of
the Union’s final offer:

The Union is alsc entitled to attend “last chance”
meetings, settlement discussions to resolve ecumployee

problems, and discrimination complalnt settlement
meetings. The Employer will give the Union notice of
any such meeting. Where the Union dees not receive
notice, and the settlement agreement impacts
bargaining unit working conditions (e.g., grants,
promises, or gives ©pricrity consideraticn for &
promotion, reassignment, training, etc, ) the
settlement agreement will contain the following
statement: ‘This settlement agreement is subject to

approval for compliance with negotiated agreements
bpetween the National Park Service and the National
Treasury Employees Union. Accordingly, 1t will be
forwarded to the appropriate NTEU Chapter President
and Chief Steward, with a copy to the appropriate
servicing personnel office, for a ten {10) day period
of consideration. If the Union alleges the settlement
conflicts with any negotiated agreements between the
National Park Service and the National Treasury
Employees Union, or other non-discretionary
requirements, you will be notified.’ Any challenges by
the Union to gettlement agreements will be filed with
the NPS&, Assistant Director of EHuman Resources.

4, Article 7 - Hours of Work

The parties shall adopt the Union’s July 1, 2010, LBO with
the fecllowing modifications:

Section 1.B. Core Hours. Employees will be at work
during c¢ore hours. Absence from work during these
hours will be approved by the supervisor as indicated
by an approved leave reguest in writing or electronic
form, or an approved AWS or Flexiplace agreement. Core
hours are:..
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Section 1.D.1. All alternative work schedules will be
worked between the hours of 5:30 a.m. to 8:30 p.m.
Monday through Friday. Hours worked cannot exceed 12
hours per day or 80 hours per Pay Period unless
granted a specific exemption by the Employer.

Section 1.D.1.a&a. However, arrival and departure times
will be established within the hours of 5:30 a.m. and
8:30 p.m. Monday through Friday.

Section 1.D.l.e. Arrival and departure times may vary
from day to day within the hours of 5:30 a.m. and 8:30

p.m. Monday through Friday.

5. Article 10 - Telecommuting

The parties shall adopt the Union’s July 1, 2010, LBO.

6. Article 13 - Sick Leave

The parties ghall adopt the Union’s July 1, 2010, LBO
the following modifications:

Section 3.A. Employees may be reguired to furnish
reasonably acceptable evidence to substantiate a
request for approval of sick leave 1f sick leave

exceeds three (3) consecutive workdays. Medical
certificates must: (1) include a statement that the
employee [is] under the care of a physician; (2)
include a statement that the employee was
incapacitated for duty and the days the employee was
incapacitated; (2} include information concerning the

expected duration of the incapacitation; and {(4) must
be signed by or contain the stamped signature of the
health care provider.

Secticon 2.C.1, Where the Employer has reasonable
grounds to gquestion whether an employse 1s properly
using sick leave {(for example, when sick leave ig used

frequently or in unusual patterns or clrcumstances),

the Employer may inguire further into the matter and
ask the employee to explain. The Employer shall take
reasonable action to pregerve the employee’s privacy.
LAbsent a reascnably acceptable explanation, the
employee will ©Dpe orally counseled that continued
frequent use of sick leave, or use in unusual patterns
or circumstances, may result in & written regquirement
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to furnish acceptable documentation for each
subseqguent absence due to illness or 1incapacitation
for duty, regardless of duration.

Section 3.C.2. If reasonable grounds continue Lo
exist for guestioning an employee’s use of sick leave,
the Employer may request that the emplovee provide
reasconably acceptable evidence from the emplovee’s

caregiver. This evidence will 1indicate that the
employee is under medical care, ig incapacitated for
duty, and the expected duration of such

incapacitation. The Ewployer shall take reasonable
action to preserve the employee'’'s privacy.

Article 17 - Absence for Family Care

The parties shall adopt the Union’s July i, 2010, LBO.

Article 24, Details and Special Assignments, Section 1.2

The parties shall adopt the Factfinder’s recommendation,

Article 24, Details and Special Assignments, Section 2.B

The parties shall adopt the Unicn’s final offer, but add
following to the last sentence: “or the zregquest is

considered granted.”

10,

Article 28 - Training

The parties shall adopt the Employer’s final offer except

For the title of the article, which shall remain “Training.”

11.

12.

Article 30 - Reducticns in Force

The parties shall adopt the Union’s July 1, 2010, LBO.

Article 31, Comntracting Out, Sectiom 3.A

The parties shall adopt the followlng wording:

The Employer will notify the Union of any proposed
contracting out of work being performed by bargaining
unit employees prior to making a final decision
regarding the contracting activity. The Employer will
simultaneously provide the Union with a copy of the
proposed statement of work (SOW). The Union will have
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14.

15.

16.

17.
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seven (7) calendar days to provide written or oral
comments concerning the proposed SOW. When competitive
procedures under OMB Circular A-76 apply, absent
exigent circumstances, the Employer will not issue its
request for proposals (RFP) until the expiration of
the seven (7) calendar day period.

Article 32 - Communication

The parties shall adopt the feollowing wording in Section
3.

Upon approval of the Employer, meetings on an ‘as
needed’ basis may be called by employees to digcuss
office matters of pertinence to all employees or
segments of the larger staft in an effort to
facilitate, communicate or golve problems. Approval
shall not be unreasonably denied.

Article 35, Performance Evaluation, Section 3.B.3

The parties shall adopt the Factfindexr’s recommendation.

Article 36 - Rewards and Recognition

The parties shall adopt the Union’'s July 1, 2010, LBO.

Article 40 - Waiver cf Overpayments

The parties shall adopt the Union’s July 1, 2010, LBO.

Article 42 - Health and Safety

The parties shall adopt the Union’s July 1, 2010, LBO, with
exception of Sections 10 and 13, where the Employer's

proposed wording shall be included in the article.

18,

Article 44, Travel and Per Diem for Union Representatives,
Sections 3 & 4

The parties shall adopt the Factfinder’'s recommendations.

Article 48, Employee Grievance Procedure, Section 4.B

The parties shall adopt the Factfinder’s recommendation.
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20, Article 52, Midterm Bargaining, Section 1.B.

The parties shall adopt the Factfinder’s recommendation.

21. Article 55 - Child Care Subsidies

The partieg shall adopt the Union’s July 1, 2010, LBO, with
the exception cf [on! Section 2.b., which shall read as follows:

Has a c¢hild or children age 13 or vyounger or a
disabled c¢hild age 18 or younger and physically or
mentally disabled as determined by a physiclan or by a
licensed or certified psychologist; and

22. Article 59 ~ Credit Union Facilities

The parties shall withdraw their proposals.

23, Article 61 - Duraticn and Terminatiocn

The parties chall adopt the Union’s July 1, 2010, LBO.
The parties also shall adopt any tentative agreements they
reached during the process leading to the Panel’s decision in

this cage.

By direction of the Panel.

;ZlZ= / /M
@
H. Joseph Schimansky

Executive Director

November 30, 2011
Washington, D.C.



