In the Matter of
DEPARTMENT OF HOMELAND SECURITY
BUREAU OF CUSTOMS AND BORDER
PROTECTION
WASHINGTON, D.C.
and Case No. 10 FSIP 10

NATTONAL TREASURY EMPLOYEES UNION

ARBITRATCR’ & COPINION AND DECISION

The Naticnal Treasury Emplcoyees Union (Union or NTREU)Y filed
a request for assistance with the Federal Service Tmpasses Panel
(Panel) to consider a negotiation impasse under the Federal
Service Labor-Management Relations Statute (Statute), 5 U.S$S.C.
§ 7112, Dbetween 1t and the Department o¢f Homeland Security
{DHS), Bureau of Customs and Border Protection, Washington, D.C.
{(Fmployer or CBP).

After an investigation of the request for assistance, which
arises from negotiations over the parties’ first collective
bargaining agreement (CBA), the Panel directed the parties to:
(1} meet in Jjoint sessions with the Panel’s Staff and a mediator
from the Federal Mediation and Conciliation Service [(FMCS) for
additicnal mediation assistance, as necessary; and (2) present
any 1ssues that were not resolved through the aforementicned
mediation process to the undersigned, Panel Member Martin H.
Malin, for arbitration. The parties also were informed that, 1if
the Arbitrator was reguired to resolve the impasse through the
issuance of an Opinion ana Decision, he would do sc by adopting
either party’s final offers on an article-by-article basis, =

to
the extent they otherwise appear to be legal. Accordingly, the
parties met with the Panel’s Executive Director, H. Joseph
Schimansky, and FMCS Commissioner Lynn Sylvester for 3 days in
April 2010 and 2 additicnal days in July 2010, but none of the
issues at impasse were resolved through the mediation process.

Consequently, I conducted an arbitration hearing with the
parties’ representatives from July 26 - 30, 2010, at the Panel’s
offices 1in Washingtcen, D.C. In reaching this decision, I have

considered the entire record 1n this matter, including the
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parties’ final offers and post-hearing ©Dbriefs addressing
jurisdictional matters and the merits of their positions.

BACKGROUND

The Lmployer’s mission 1is to prevent terrorists and
terrorist weapons from entering the U.S, Tt also 1is charged
with the interdiction of drugs and other contraband, and the
prevention of individuals from illegally entering the country.
The Union represents a consclidated nationwide unit consisting
of approximately 24,000 employees, grades G5-5 through -12, who
work primarily as Customs and Border Patrcl Officers (CBPOs).
On May 18, 2007, the Federal Labkor Relations Authority (FLRA)
certified NTEU as the exclusive representative of a consolidated
unit that consists of employeses from other bargaining units
within the former U.S. Customs Service, the TImmigration and
Naturalization Service and the Department of Agriculture,
Agriculture Quarantine and Inspection Service. The parties
implemented a partial CBA in May 2010 containing all of the
articles over which they reached agreement, referred to as Phase
I. On the articles at impasse resolved through this decision,
the parties have been abiding by the provisions of the
agreements tLhat existed between the wunions and the legacy
agencies that pre-dated the creation of DHS.

ISSUES AT IMPASSE

The parties disagree over parts of 19 articles with the

following titles: (1) Access to Facilities and Services; (2)
Adverse Actionslﬂ (3) Attire and Appearance; (4} Awards and
Recognition; (5) Bid, Rotation and Placement, Part B: Bid &

Rotation and Work Preferences for Pecsiticns Other Than CBP
Officers and CBP Agriculture Specialists Reassignments to Other

Duty Stations; (6) Disciplinary Actions; (7) Duration; (8)
Employee Rights; (9) Equal Employment Opportunity; ({10) Firearms
{Union) /Use of Force & Firearms (Employer); (11) Holidays
{Union) /Holidays and Reliligious Observances (Employer) ; (12)
Leave and BExcusal; (13} Merit Promotion and Other Competitive
Selections (Union)/Merit Promotion (Employer); (14) Permanent
Reassignments Tc Other Duty Stations (Union)/Reassignments
(Employer); {15) Preclearance; (16) Safety and Health; (17}
Scheduling; (18) Training and FEmployee Development
{Union) /Employee Development {Employer) ; and {(19) Union

1/ In the text that fecllows, the Adverse Actions and
Disciplinary Actions articles are combined bkecause the
issues in dispute are identical.
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Representatives and Official Time (Union) /O0fficial Time
(Employer).af

POSITIONS OF THE PARTIES®

Introductory Statement/Overview of the Union’s Position

The Statute may not specifically list standards that the
parties, the Panel or interest arbitrators are to apply, “but
standards unquestionably are there,” amcng them: (1) collective
bargaining is to strive <for T“amicable settlements,” which
clearly suggests a Congressional desire that the interests of
both parties be balanced (5 U.S5.C. 7101(a){1){(C)); (2) work
practices should be “modern and progressive” (5 J.5.C.
7101(¢(a) {2}), *“which seems to ccndemn the traditional ‘command
and control’ management apprcach” and “requires compariscns with
the comparable community of employers not at the table”; and (3)
bargaining should be “consistent with the requirement of an
effective and efficlent Government” (5 U.8.C. 7101(b}}, i.e., “a
contract provision must work with little red tape and after-the-
fact fallout.” While efficient and effective criteria are
“subjective,” they can be “objectified” to a large extent.
Proposals that substantially expose an employer “to litigation
and controversy,” or cause a large amount of disruption, are not
efficient or effective sclutions, absent clear evidence to the
contrary. In this regard, the 1996 contract between the Customs
Service and NTEU may no lecnger be a good current measure of
progressive practices in some matters yet, at a minimum, “it is
the best benchmark for measuring whether a proposal will work
rather than disrupt ocperations.” Sixty percent of the employees
who originally made up the current Pkargaining unit when it was
certified in 2007 were from the Customs Service. Conseguently,
“CBP has had to follow the practices created by that contract
for the majority of its workfocrce,” and 1f they were disruptive
the objecting party should provide evidence of that. Indesd,
“evidence should anchor each party’s presentation, no matter
what the argument.” At several points throughout the hearing,
management argued that it needed “consistency, transparency, and
clarity” in future contract provisicns  but cffered no
explanation of how that gcal 1s met Dby a “management will

2/ The full text of the parties’ final cffers on each article
are attached as Appendix A {Unicn) and Appendix B
(Employer} .

3/ All quoted material is taken from the parties’ post-hearing
submissions.



consider,” “management may” or even a “managament will absent
just cause” clause.

Private sector labor law has long been considered a guide
for federal sector law,® and the Union urges the Pansl to be
guided by the private sector principles enunciated in McClatchy
Newspapers, Inc. v. NLRB, 131 F.3d 10Z2¢ (D.C. Cir. 1%%7) in
breaking federal secteor 1impasses. Althcugh National Labor
Relations Board (NLRB) doctrine cannot be imported as 1is, “given
that the federal sector does ncot allow strikes or lockouts, much
less rely on them to break impasses,” there are more elements of
that doctrine that the FLRA and Panel “should incorporate into
the federal sector than are recognized today.” The private
sector impasse doctrine permits parties to unilaterally
implement changes in working ceonditions once they have bargained
over them to impasse. The intent is that ™unilateral change
will break the impasse and lead to an agreement, nct that it
should lead to permanent working conditions.” Over the last two
decades, however, the NLRB and the ccurts have placed a
substantive limit on what kind of <changes may be made
unilaterally by an employer as part of its impasse strategy. 1In
NLREB v. McClatchy, the private sector 1impasse doctrine, which
had allowed unrestricted implementation of last best offers, was
altered to bar employers from unilaterally implementing, as part
of its impasse-breaking strategy, a proposal that is
“standardless,” permits the employer toc “initially set and
repeatedly change the standards, criteria, and timing,” and
contains no “definable objective procedures and criteria.”? The
federal sector parallel to employer implementation 1s, at a
minimum, “execution  of any Panel decision adopting a
standardless proposal.” Practically speaking, “even asking the
Panel to impose such a working condition should be considered
enough to wviclate law” Dbecause, 1if it is adopted “there 1is a
final and binding decision which the employer must follow and to
which it can point to defend its actions.” This dispute between

4/ The Union cites INS, Washington, D.C. and National Border
Patrol Council, 55 FLRA &9 ({1999}, as an example of a
Federal Labor Relations Authority (FLRA) decision that
supperts 1ts statement.

5/ The Union cites The Edward S. Quirk Co. v. NLRE, 241 F.3d
41 (1lst Cir. 2001} and Raven Services v. NLRE, 315 F.3d 499
(5th Cir.2002) as examples of other Circult Courts of
Appeals that have adopted the principles adopted by the
Court of BAppeals for the District of Ceclumbia Circuit in
NLRB v. McClatchy.



NTEU and CBP “reguires the Panel to address the role that NLRB
v. McClatchy should play in federal secter 1impasses because
management’s last best coffer is filled with proposals on major
working conditions that meet all the McClatchy criteria” and 1t
should “use this decision to announce the incorporation of the
McClatchy criteria in its reascning.” In fact, the Panel cannot
ignore McClatchy “without stepping outside 1its Jjurisdiction as
proscribed by the good faith Dbargaining rules from which
McClatchy flows.” This would be tantamount to authorizing the
employer, via a Panel decision, “to do what the law prohibits it
from doing.”é/ The adeoption of a managsment proposal that “flies
in the face of McClatchy” could lead to the Panel’s decisicn
being overturned or rendered wunenforceable either through
exceptions to a Panel arbitration decision or a refusal to
comply with the Panel decision, either of which “is not a result
that the Statute strives for.”

In this particular dispute, the Arbitrator should refuse to
adopt, “as a matter of jurisdicticnal principle,” any management
proposal that conflicts with the McClatchy concept. Because the
Arbitrator must resolve the impasse through final-cffer
selection on an article-by-article Dbasis, he 1is required “to
reject management’s entire proposal 1in the Employee Development
article, where management proposes to unilaterally cease to
reimburse tuition costs and unilaterally decide when to
reinstate reimbursement; the Appearance and Attire article,
where management proposes that the Panel grant it unilateral
authority to set uniform reimbursement rates; the Scheduling
article, where management proposes to unilaterally change shifts
without  bargaining; the Merit Promotions article, where
management “has given itseltf unilateral, ncn-grievable
discretion to make or not make what are probably over 10,000
promoticons a year” by refusing to 1include any standard for
career ladder ©promotions; the Sick Leave article, where
management proposes that it be given unfettered discretion to
determine which employees must justify every instance of sick
leave with a medical certificate; and the Reassignments article,
where management proposes that it ke given unfettered discretion
to determine which employees will be voluntarily relocated.
Finally, the Union’s argument “is being made as an alternate

6/ Department of Air Force, Headguarters, Air Force Logistics
Command, Wright-Patterson AFBE, Chio and AFGF, Council 214,
36 FLRA 524 (1990) and U.S. Department of Justice,
Executive Office for Immigration Review, New York, New
York, 61 FLRA 460, 471-7Z2 {2006} are cited by the Union in
this connection.
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objection to the Arbitrator or Panel imposing a clause which
walves the union’s ricght to some statutory entitlement.” If the
Arbitrator decides that a proposal 1s not an outright waiver,
then it sheould be considered “against the McClatchy standard.”

Introductory Statement/Overview of the Employer’s Position

The Panel has an “extensive history of resolving labor-
management Impasses 1in a manner consistent with the purpose” of
the Statute, particularly 1in relation to the Congressional
intent described 1in 5 U.S8.C. § 7101. As the Arbitrator
evaluates which party’s article should ke adopted, the Employer
would remind him of his obligation to select the proposal which
best: (1) safeguards the public interest; (2) contributes to the
effective conduct of public business; (3) facilitates and
encourages amicable settlements of disputes between employees
and the employer involving conditions of employment; and (4)
supports the adeption of the highest standards of employee
performance and the continued development and implementation of
modern and progressive work practices to facilitate and improve
employee performance and the efficient accomplishment  of
operations c¢f the government. In this regard, “the public’s
interest can be found in the law passed by Congress on November
19, 2002,” establishing DHS and bringing together the components
of CBP {Homeland Security Act of 2002, Title 6 of the United

States Code). CBP's mission is to serve as “the guardians of
our WNation’s borders”, “America’s frontline”, and to “protect
the American public against terrorist[s] and instruments of
terror.” In evaluating the parties’ proposed articles, the

Arbitrateor “must select the one that best safeguards, supports
and does not interfere with the effective and efficient
accomplishment of this important natiocnal security mission.”

The Arbitrator also must adopt the proposed article that
ensures the effective and efficient accomplishment of the
Agency’s operations. This includes taking “great care to avoid
adopting articles that contain administrative processes and
burdens that would unnecessarily detract from Agency
operations.” In addition, the parties recognize they have a
“strained relationship” that 1is “littered with the results of
more than 7 years of posturing and litigation,” and are looking
toward the establishment of their first CBA “as a msans for
reducing conflict and a guide for managing our  future
relationship in a more productive and amicable manner.” The
Arbitrator must adopt the proposed article that best fulfills
the parties’ stated goal of establishing a single set of work
rules that “are transparent, applied with reasonable



7=

uniform([ity] across the bargaining unit, and are most easily
understood by the parties, including employees.”

Reformation of the civil service by Congress in 1978
“reflected the public’s desire to improve government operations
through the creaticn of a statutery bkase for improved labor-
management relations.” In the instant impasse, this means that
the Arbitrator must order the adoption of the proposed article
that furthers the goal of more efficient government operaticons,
while alsc striving tc deliver improved working conditions to
the bargaining unit and enhanced Institutional benefits for the
Union. Given the disparities contained in the existing
“patchwork set of working conditions,” many of which are
codified 1in multiple negotiated agreements and “ancient past
practices,” the importance of wunification, standardization,
clarity and understandability cannot be underemphasized.
Moreover, because the bargaining unit “is still in its infancy,
with the majority of employees having never been subkject to a
[CBA],” the Arbitrateor has the opportunity to consider the
adoption of more modern processes, procedures and practices
“without disrupting those +typically created by contractual
cbligations made in years past.” The Emplcyer has approached
the development of its proposals by evaluating the existing set
of working conditions as reflected by current practices and/or
codified in inherited agreements between its legacy agencies and
unions. Its last best offers represent a continuation of CBP's
best practices, with proposed improvements tTo those that were
inadequately serving the interests of either party, “as well as
new provisions providing solutions to legitimate problems
currently facing the parties.”

1. BAccess to Facilities and Services

a. The Union’s Position

The Union “is willing to deviate from nearly 50 vyears of
unpbroken practice” requiring the Employer to print a paper copy
of the CBA for every employee but believes 1t is unwise “to
follow the electronic age to the extreme, where the only way an
employee can read the contract is if he or she logs onto the
Employer's web site and forever makes a record cof reading the

contract.” That would have a chilling effect “akin to the
illegal practice of putting a camera outside the Union coffice to
see which employees consult the Union.” Therefore, if

management wants tce avoid paper printing costs it should
nevertheless provide employees a versicn of the contract on CD
ROM that can be reviewed privately. Merely making the contract
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available on-line, as the Employer proposes, “hboosts the chance
of employees printing out their own versions on paper via
management printers” and would be far more costly than

professionally printing the entire cecntract for everyone.
Moreover, because the CBA “will contain the vast maliority of the
CBE employment conditions,” the Employer has an interest in
making it readily accessible to employees. While the Unicon is
willing to move away from printed paper copies of the agreement,
it also wants to protect itself against management printing

paper coplies only for ncon-unit employees. Consequently, NTEU
proposes that, 1f management decides to print paper copies for
superviscrs and other non-unit employees, they should be

provided to everyone.

On the 1issue of emplcyee personnel data, the Union is
propesing to roll over the existing contract wording found at
Article 34, Section 9.B of the NTEU-Customs National Agreement
(NA), with minor changes. Under its proposed wording, CBP would
be required to provide the Union information concerning the
make-up of employees 1in the bargaining unit, including name,
grade, position, and whether they are full or part time. CBP
has proposed, “without support,” to change the status guo by
requiring the Union to inform management of the geographic
lccations covered by each NTEU Chapter, after which CBP would
provide some of the information it already has been providing
for years. The Employer alsc proposes to change the status quo
by providing the Union with less information than it has
previcusly provided, such as changing the long-standing practice
of iddentifying where bargaining unit emplcyees work. This
information 1is necessary to assist the Union 1in determining
whether its members are represented by the appropriate chapter,
are paying dues to the correct chapter, and to help identify
which chapters have high Union membership. The Union’s proposal
is no different than what the parties have already implemented,
with no reported problems, in Article 25, Section 4G of the
Phase I agreement. The Union “is merely requesting in this
Article a continuation of the long-standing practice of also
informing NTEU of the employee’s ‘port/equivalent location’ -
i.e., the wpost of duty, where tThe non-members, but unit
employees, work.” The FEmployer has provided no evidence or
argument for abandoning this practice.

Cn the final issue of Union c¢ffice space, given that the
CBA will involve the Union in “hundreds of employment condition
matters,” employees are entitled te know where they can find the
Union guickly. Management has refused to allow anyocne to carry
personal cell phones, so “establishing an office where the Union
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can be found regularly is the next best way to ensure gquick
and/or efficient contact between employees and their
representatives.” The Union also needs an on-site place to
stocre records, file cabinets, laptops, etc. But “most
important, employeés need a place to meet with a Union
representative 1in  private.” Sitting in a break room or
temporarily avallable interview room, as the Employer proposes,
does not previde the necessary privacy to discuss a myriad of
sensitive matters. The Union’s proposal on this matter would
“trigger the cffice obligation whenever there 1is at least one
full-time Union representative allowed in a Chapter on official
time.” It 1s only lcgical that an employee who 1is not going to
be given a workstation to report tc every day be given his or
her own work area to do Union work. The adeption of anything
less than 1its proposal “will c¢reate a ceonstant irritatien

between the local parties.”

b. The Employer’s Position

As the Employer now Yagrees to NTEU’'s last best offer
proposal [in] section 19.A.,” the parties’ disputes in this
article concern the distribution of the contract, employee
personnel data, and the size of guaranteed office space for
full-time Union representatives. While the parties have agreed
in Section 7.A. that the CBA will be posted on CBP’s intranet
site with hyperlink ability, the Union 1is also “demanding

unnecessary ‘add-cns” " to this approach, including the
regquirement that over 25,000 CD ROMs be created and distributed
to bargaining unit employees and NTEU National. The Emplcyer’s

prcposal should be adopted because 1t provides the more
effective approach and “would avoid the mandated individual
distributicn of the contract to every emplcyee via CD ROM when
there is no certainty every employee will even view the contract
in this manner.” It alsc is consistent with the distribution
procedure already agreed to by the parties in multiple mid-term
bargaining agreements, as well as the articles implemented in
Phase I, and the Union “has failed to demonstrate the need for
and variance from the status quo for distributing this
hgreement.” In addition, Section 7.D. of the Union’s proposed
article attempts to place upon the Agency the burden of printing
and distributing hundreds of copies of an internal Union
“employes guide’” whose contents are “grossly inaccurate.” The
Agency should not be required to link itself to “an internal
piece of anti-management propaganda.”

After the Arbitrator asked clarifying gquestions during the
hearing concerning the partlies’ proposed sections for the
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release cf employee parsonnel data, the Emplcoyer “modified its
proposal 1in its last best offer 1in an attempt to meet both
parties’ dinterests.” In this regard, the Union made it clear
that their primary interest in obtaining the data in Section 9
is “for monitoring and policing changes to employee data and
addressing 1internal Union matters.” To meet this interest,
while also meeting CBP’s desire not to discleose aggregate end-
strength staffing data at smaller Ilocations, the Employer
submitted a proposal that provides the routine data the Union is
requesting for each employee by organizaticnal office and NTEOU

chapter. The “significant difference” in the twc proposals is
that the Employer 1s asking the Union to share a ™nominal
responsibility in obtaining the data - i1.e., providing CBP with

the geocgraphic locations covered by each chapter.” Its proposed
article section should be adopted “as the adeguate trade-off in
meeting each others expressed interests.”

Concerning the allocation of office space to full-time
Union representatives, the Arbitrator should consider the entire
article when analyzing the reasonableness of the Union's
proposal. Among other things, the Employer’s article provides
the Union with meeting space during non-duty hours and official
hours of business 1in areas occupled by the Employer; adequate
office space and equipment at a CBP worksite or other approved
facility, including, at a minimum, a desk, four chairs, and a
telephone; and, in the event meeting space is not available, the
Fmployer would make necessary arrangements to reserve meeting
space as soon as 1t becomes available. Thus, there are
“numerous safeguards” built into i1ts proposed article that
ensure the Union 1s provided office space and necessary
equipment for Union activities. NTEU’s proposed article, on the
other hand, includes a guarantee that CBP will preovide an cffice
of no less than 250 square feet for chapters with one-full time
representative. The Union “has never demonstrated a need for
additional mandated cffice space at that size.” Moreover, CBP's
operations are “diverse by nature - airports, land borders, sea
ports, historic customs houses, etc.” The adeption of a
standard size would create “an undue responsibility on CBP to
ensure specific office sizes are Ilccated in the myriad of
locations within CBP that may not have the space.” Nor has the
Unicn demonstrated how it or the bargaining wunit has been
hampered by the Employer’s existing practice of providing
adeguate space in accordance with the law. Finally, rather than
resolve disagreements over whether or not provided space 1is
adequate through the grievance process, the Emplover’s proposal
provides a “more constructive resoluticon process by delegating
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local management to pkargain cver the matter with NTEU, through
impasse i1f necessary.”

CONCLUSION

Having considered the partiez’ positions on this article,
I am persuaded that the Employer’s final offer should be adopted
to resolve the impasse. In reviewing the parties’ proposals, the
two determinative issues involve whether the Fmployer should be
required to: (1} provide office space of at least 250 sguare
feet for Union representatives on 100-percent official time; and
(2) create and distribute over 25,000 CD ROMs 1in lieu of
printing the contract. On the first issue, the Union argues
that designated offices would previde a place for
representatives on 100-percent official time to perform their
functions and eliminate the on-gcing need to find temporary
space that affords Union officials and employees the necessary
privacy tc discuss sensitive matters. In 1its introductory
overview, however, 1t urges the Arbitrator fto consider the 1896
Customs  Servige-NTEU contract as the best benchmark for
measuring whether a proposal will work rather than disrupt
operations, and to regquire the party wishing to change the
practices created by that contract to provide evidence that
continuing those practices would be disruptive. Rpplying this
standard, 1t appears that the Employer’s final offer is more
consistent with the practices c¢reated by the Customs-NTEU
contract than the Union’s,w and that the evidence in the record
is insufficient to support the cenclugion that a continuation of
that practice would be disruptive. Te the contrary, a
reguirement that such offices be at least 250 square feet may be
difficuit to meet 1in some locations, particularly because no
matter which party prevails 1in the Union Representatives and

T/ In this regard, Section 17.A. of Article 34, Access to
Facilities and Sexvices, of the Customs-NTEU contract,
provides as follows:

When a Chapterx qualifies for full-time
representaticon 1in accordance with Article 33,
Section 3.F., the Employer will provide the Union

with adequate office space and eguipment at a
Customs worksite or other approved facility, in
accordance with government-wide regulations on
space management. Alternatively, the Union may
choose to rent/lease 1ts own commercial space.
In the Iatter case, the leased space shall be
centrally lccated and readily accessible.
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Oofficial Time article, a significant number of Union
representatives will be on 100-percent official time. Thus, the
adoption of the Union’s final coffer 1s far more likely to be
disruptive than the Emplaoyer’s. In addition to being more

consistent with the practices established in the Customs-NTEU
contract, the Employer’s final offer has the advantage of
permitting local negotiations over office space if a chapter
believes the amount provided 1s 1nadequate. Finally, on the
second determinative issue, requiring the Empleoyer to create and
distribute over 25,000 <D ROMs in lieu of printing the cocntract

would be burdensome and wasteful, particularly where unit
employees will have access to the Agreement on CBP's intranst
and internet sites. If any employee may access the Agreement on

CBP's internet site, Jjust like anyone else anywhere in the
world, the Unlion’s argument that emplcyees will have to log in
and thereby tip off the Employer whenever they consult the
contract loses all of its force. Requiring the Employer to burn
CDs, Just 1like requiring it to ©print the c¢ontract, is
unnecessarily wasteful in light of the development of the
technclegy since the 1996 Customs contract. Accordingly, the
parties shall be ordered tc adopt the Employer’s final coffer on
this article.

2. Adverse Action and Disciplinary Actions

. The Union’s Position

In Section 3 of these articles, unlike the Employer, the
Union “has abandoned any effort to attach modifiers, limitations
or conditions” to what both parties agree is an obligation that
discipline be timely, and proposes only that discipline will be
“administered in a timely manner.” Its propcsal is the more
reasonable one because the former NTEU-Customs contract
centained the same timeliness standard without any limitations
such as management’s modifying parenthetical, so it “is the more
~accurate continuation of the NTEU-Customs contract that still
applies to thousands of CBP emplceyees who were previously in

that unit.” Thus, by adopting management’s proposal, the
Arbitrator would be “taking a current protection away from
employees.” Moreover, the NTEU-Customs contract should be

considered a legitimate comparable in this matter because the
terms and conditions it established remain as practices today
for the largest number cf employees in the unit. In addition,
the Union has presented evidence showing that there 1is a
“continuing problem with management taking discipline untimely.”
In this regard, less than a year ago the FEmployer took
disciplinary acticn 3 to 4 years after an incident, “only to
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have an arbitrator reverse the acticn bkecause he felt that it
had ignored ‘one of the most important tenets of discipline’,”
i.e., that discipline must be tfimely. It also has presented
evidence showing that when management places an obligation on
employees to do something timely, 1t does not include any
limitations or modifiers on the concept. Nor does the
Employer’s last best offer in Section B8.E. of the Merit
Promction article include any modification or limitation to the
“timely” ccnecept, i.e., “Selecting cfficials will make
selections in a timely manner.” These should be treated as
“internal comparables that support the Union’s position.”
Finally, even 1f management’s proposed limitation on the timely
concept 1s “legitimate,” 1t appears to have been taken “from
thin air.” Conseguently, 1if the parties had to adopt 1it, it
would require that they begin the process of creating a new
interpretation history to guide its implementation, which would
be “wasteful when a long history exists behind the words of the
NTEU-Customs contract” that the Union proposes be continued.

In Section 5.B.{a}7. of the Adverse Actions article, the
Union is helding to its original peosition that all oral replies
be transcribed. This 1is primarily because adverse actions,
“whether they Dbe suspensions, demotions or terminations, are
appealable not just to arbitrators or the MSPB, but also to the

Federal courts.” If the law considers such matters serious
enough to allew courts to review the recocrd, then a
transcription “will boost the guality of the reccrd.” Given

that these appeals are filed with the circuit and Supreme courts
where there are no witnesses, the record is crucially important.
In Section 5.B.(2)(a)7. of the Disciplinary Actions article
concerning disciplinary suspensions of 14 days cor less, however,
the Union has modified the offer it had on the table at the
hearing, where it asked that all oral replies be transcribed,
and 1is now proposing Tthat: (1) only those management discipline
proposals of suspensions of more than 5 work days reguire an
oral reply transcript; and (2) the practice where transcripts
are currently used for all oral replies be. continusd. In its
view, this more appropriately balances the parties’ interests
than the prior proposals, where management gave i1tself total
discretion to transcribe or summarize and the Union demanded
that all disciplinary suspension oral replies be transcribed.
Thus, under the Union’s proposal, “management can balance any
burden of a ‘transcript with the length of the proposed
suspension,” and “if it wants a longer suspension, it obligates
itself to a transcript.”



_14_

Another  substantial reason for adopting the Union’s
proposals 1in these two articles is that management’s Yis a
litigation breeder.” By giving itself the power to decide when
to transcribe and when to summarize, 1t runs the risk of
unintenticnally creating a past practice 1in local offices
throughout the country. That, in turn, creates a liability for
management should it ever deviate from that practice. It does
not promote Vefficient and effective” government to draft
personnel rules that create litigation liabilities. The Union’s
proposals also should be adopted because of management’s recent
decisicn to record/transcribe all employee investigatory
interviews conducted by the CBP Internal Affairs office. If it
is “an acceptable burden and cost” to record and transcribe
every internal affairs interview then “any management argument
that 1t is too costly lacks credibility.” In any event, the
Employer never introduced evidence at the hearing about the cost
and burden of transcribing cral replies, “undermining any claim
it may make in its closing brief.” A final reason for adopting
the Union’s proposals 1s that T“summaries are notoriously
unreliable.” An oral reply can invclve sophisticated arguments
that someone untrained in such matters could easily
misunderstand o¢or miss altogether and, if not summarized
properly, “higher-level managers not at the reply who are
reviewing a proposed suspension could easily make an error.”
Therefore, the proposal helps management avoid that potential
error, as well as disagreements about the accuracy of the
summary “when the emplcyee and Union are given the opportunity
tc review 1it.”

b. The Fmployer’s Position

The aresas of disagreement in the Adverse Actions and
Disciplinary Actions articles are essentially identical, “with
the only exception being the Union’s proposal [in the Adverse
Actions article] would require transcripts for all cral
replies.” Thus, the parties’ disputes essentially involve: (1)
the standard by which adverse and disciplinary actions will be
considered timely taken or administered; and (2) the method by
which oral replies by employees, following receipt of a notice
of proposed adverse action or discipline, are documented. Based
on the parties’ election to recognize the Custems-NTEU practice
in the areas of adverse and discipiinary actions as best,
consistent with Panel precedent, “it 1is incumbent upon the party
desiring a change from the practice to demonstrate the need for
the change 1t proposes.” On the issue of timeliness, the
Union’s latest proposed wording in both articles is similar to
what 1s 1in the corresponding Customs-NTEU contract article,
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“namely, that ‘[d]iscipline [and adverse actions] will alsc be
administered in a timely manner’.” These subsections must be
read in conjunction with the wording in subsection 3.A. of the
articles, which is consistent with the Employer’s proposals and
require adverse and disciplinary actions to be taken “in a
manner that is fair and impartial.” The only difference is that
the Employer proposes to define the term “timely” as “so as not
to create an unreasonable delay that materially prejudices the
employee,” which 1s the standard adopted by the Merit Systems

Protection Board (MSBP) and the 0U.S5. Supreme Court. Without
clarification, such terms as “fair”, “impartial” and “timely”
are vague and ambiguous. It should be noted in this regard that

the parties previously spent “an excruciating amount of time and
energy” negotiating over the meaning of the terms “fair and
impartial,” which resulted 1in a separate contract article
specifically devoted to these tTerms.

The Unicon’s Section 3.B. proposals “provide[] nothing to
guide the parties, or ultimately an arbitrator in the event” it
elects to challenge the timeliness of an action taken under the
procedures contained in the article. lLeaving the “third prong”
of the standard for disciplinary actions undefined is
inconsistent with the demonstrated intent of the parties
elsewhere in the contract. It would be M“irresponsible to leave
this matter wunaddressed and therefore immediately ripe for
grievance -arbitration on the same day 1t 1is iImplemented.”
Furthermore, given the size and scepe of the bargaining unit,
such litigation will 1likely occur in multiple locations and
result in wvarying decisions and interpretations by different

arbitrators. Given that its proposal identifies a standard
consistent with that adepted by the U.S5. Courts and MSPB, and
the Union o¢ffers no standard, “the Employer’s proposal 1is

clearly the more reasonable.”

Regarding the documentation of o¢ral replies, under the
Customs-NTEU contract, after receiving a notice of proposed
disciplinary action, the affected employee may elect to respond
to the charges contained in the notice by providing a written
reply, an oral reply, or both. The Employer then prepares a
summary of any cral reply and provides the employee a reasonable
amount of time to make corrections. During negotiations, the
Union indicated an interest in having oral replies transcribed
at Agency cost. In an effort to reach a compromise, the
Employer’s last best offer permits management to deccument the
oral reply through a summary or transcription services. In both
circumstances, the employee 1s provided reascnable time to
review and make corrections to the documentation. The Union’s
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latest proposals mandate the use o©of transcription services for
oral replies 1in certain circumstances. This 1s unnecessary
because there is no evidence in the record that an enployee has
been harmed through the documentation of an oral reply in
summary form, or that any changes to a summary were rejected by
the BAgency. Nor has the Union identified a single instance
where a summary or transcript of an oral reply was used as the
basis for overturning a disciplinary action through grievarnce
arbitration. Moreover, the decision to provide an oral reply is
an employee and/or Union representative election, and does not
prohibit the enployee and/or Union representative from
submitting a more formal reply in written form in addition to,
or in lieu of, an oral reply. Finally, transcriptiocn services
are costly, and regquiring CBP “to expend its financial resources
in this manner without reasonable Justification is neither
prudent nor appropriate.” For these reasons, the Union’s
proposals on this subject are not reascnable and should not be
adopted.

CONCLUSTION

At this point, the parties have narrowed their dispute to
the relatively minor issues of whether: (1) the articles should
define “timely” as "“so as not to create an unreasoconable delay
that materially prejudices the employee”; and (2} absent mutual
agreement, the Fmployver sheould be reguired to provide a
transcript of any oral reply to the affected employee and/or
his/her designated representative in the case of all adverse
actions and disciplinary actions inveclving suspensions of more
than 5 workdays. After careful consideration of the arguments
and evidence presented by both sides, T do not find the first
issue to be determinative of which parties’ final offer should
be adopted. Under the Supreme Court’s decision in Corpnelius v.
Nutt, 472 U.3S. 648 (1985), arbitrators are bound to apply the
same substantive rules that the MSPB would apply 1n reviewing
appeals of adverse actions. Thus, even though the Employer.
contends that its definition of “timely” has been adopted by the
MSPB and the Supreme Court, there appears to be no practical
difference between the parties’ positions, that is, even without
an express definition of “timely,” an arbitrator would be
cbligated to apply MSPB case law. On the issue of whether oral
replies should be transcribed, however, the Union’s proposals
would provide a benefit that 1is not contained in the expired
NTEU-Customs agreement . Thus, it has the burden of
demonstrating why a change in the status gquo 1s necessary. In
this regard, rather than presenting evidence that employees
previously have been harmed because their oral replies were not
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transcribed, the Union relies primarily on speculative
arguments. Ultimately, the employee and Union determine whether
the employee will offer an oral reply and they have the
opportunity to correct any summary of the oral reply that the
Employer prepares. Absent specific evidence, I am unable to
conclude that these safeguards are inadequate. Accordingly, T
shall order the adoption of the Employer’s final offers to
resolve the parties’ disputes concerning these articles.

3. Attire and Appearance

a. The Union’s Position

The Arbitrator sheould reject the Employer’s arguments that
the Union’s proposals in Sections 2Z.A. and 2.C. are not within
its duty to kargain and order the adopticon of the Union’s
proposed article. In WNaticonal Treasury Employees Union and
United States Department of Homeland Security, Bureau of Customs
and Border Protection, 62z FLRA 267 (2007), the FLRA determined
that a proposal that “officers will be neat, clean and
professional in attire and appearance at all times while on
duty” 1is a negotlable appropriate arrangement, and that numerous
modifications to the CBE Personal Appearance Standards
addressing, among other things, the length of hair and
fingernails and the wearing of rings, bracelets, watches and
tattoos, alsoc are negotiable. In National Treasury Employees
Union and United States Department of Homeland Security, Bureau
of Customs and Border Protection, Washington, D.C., 63 FLRAL 309
{2009), the FLRA, on remand from the U.S. Court of Appeals for
the D.C. Circuit in Naticonal Treasury Employees Union v. Federal
Labor Relations Authority, 550 F.3d 1148 (D.C. Cir. 2008) also
found a proposal negectiable vpermitting employees tc wear beards
and other facial hair, as long as they are neatly trimmed and
groomed, <lean, and no longer than * inch teo 1 inch in length,
except where there is a reasonable likelihcod that an officer
will need to use a respirator or other device in the performance
of his Jjob duties and the device requires a cleanly shaven
face.¥ Thus, based on the above-referenced FLRA decisions, “the
subject NTEU propcosal [Section Z2.24.] has already been found to
be negotiable by the [FLRA]” and, 1in acccrdance with the
gquidance provided by the FLRA to the Panel and interest

8/ Upon a CBP motion for reconsideration, in National Treasury
Employees Union and United States Department of Homeland
Security, Bureau of Customs and  Border  Protection,
Washington, D.C., 64 FLRA 385 (2010), the FLRA sustained
its previous decisicn in 63 FLRA 309. ‘
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arbitrators in Commander, Carswell Air Force Base, Texas and
American Federaticn of Government Emplocyees, Local 1364, 31 FLRA
620 (1988} (Carswell) and U.S. Department of the Infterior,
Bureau of Reclamation, Lower Colorado Region, Yuma Arizona and
National Federation of Federal Employees, Local 1487, 41 FLRA 3
(19%1) {Yuma), “NTEU's proposal can be addressed by the Panel on
the merits.”

With respect to the negotiability of 1ts proposal in
Section 2.C. that suspenders and a camel pack hydration system
be added to the uniform program as veoluntary wear 1items, FLEA
precedent establishes that: (1) an agency is not free of any
evidentiary burden when alleging a union proposal violates
management rightsy; (2} an agency assertion that it has no duty
to bargain must be supported by more than a bare assertion that
the union’s proposal violates management rightslgﬁ and (3) an
agency’s failure to explain a discriminatory application of its
management rights serves to prevent the agency from relying on
such management rights when refusing to bargain over the union’s
proposal.ﬁi During the arbitration Thearing, the Employer
“presented no evidence to support 1its instant position that 1t
has no duty to bargain over NTEU’s proposal that suspenders and
a camel pack hydration system should be added to the CBP uniform
program.” In fact, CBP’'s failure to explain why some non-
bargaining unit employees are permitted to wear suspenders, but
not unit employees, and why some unit and non-unit employees,
but not all employees, can use a camel pack hydration system,
“defeats any CBP argument that a management zright(s) renders
NTEU’s proposal non-negectiable.” The Union, on the other hand,
presented an abundance of evidence establishing that employees
want the option to wear suspenders and to use a camel pack
hydration system to address the adverse impact of CBP's exerciss
of its management rights. 1In the face of NTEU’s evidence of the

9/ In this regard, the Union cites Social Security
Administration, Chicagoe Region, Cleveland 0Ohic, District
Office, University Circle Branch and AFGE, Local 3348, 56
FLRA 1984, 1088-8S (2001) (s8s4).

0/ To support this propesition, the Union <cites U.s.

Department of Veterans Affairs, Medical Center,
Coatesville, FA and NAGE, Local R3-35, 56 FLRA 966 (2000)
(VAMC) .

11/ The Union cites National Treasury Employees Union and U.S.
Department of Homeland Security, Bureau of C(Customs and
Border Protection, 61 FLRA 48 (2005).
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benefits of 1its appropriate arrangement proposals, and CBP’s
failure to present evidence during the arpitration hearing that
allowing employees the option to wear suspenders and to use a
camel pack hydration system viclated any management right set
forth in the Statute, “NTEU submits that 1its proposals are
within CBP’s duty to bargain.”

Concerning the merits of the parties’ proposals 1n this
article, the i1issue of personal appearance standards (i.e.,
“grooming standards”) “stands out above the cthers in
significance and should determine which party’s proposal is
adopted.” In this regard, tThe grooming standards set forth in
Article 25 of the NTEU-Customs labor agreement represents the
status gquo “based upon CBP's i1llegal implementation of its
proposed grooming standards in October of 2004, p comparison
between those grooming standards and the Union’s propesal in
Section 2.A. demonstrates that, “for the most part,” its
proposal “tracks the status que while tightening up scme of the
hair length and jewelry requirements.” In conjunction with its
respirator proposal discussed in the Health and Safety article,
the Union’s proposal recognizes employee safety, does not
interfere with the performance of the CBP missicn, and will
improve employee morale by treating employees as adults with the
ability to make reasonable personal grcoming decisions.

The Arbitrator should consider Article 25 of the NTEU-
Customs labor agreement as the status quo because twe grievance
arbitrators have ruled that CBP’s implementation of the current
standards is i1llegal. In this regard, when CBP notified NTEU on
August 3, 2004 that, “for the first time in the 200+ vyear
history of Customs/CBP, 1t was propesing to implement military-
styled grooming standards for the uniformed workforce,” it
admitted that it did not consider any studies, reports, or
surveys 1n developing its proposed grooming standards. Six
years later, CBP has yet to identify what problem it was trying
to fix, what future circumstances it was anticipating that
reguired the new grooming standards, or hcow the professed goals
of the new grooming standards were not met by the existing

12/ BAccording to the Union, at the time the CBP grooming

standards were “"illegally implemented,” as discussed
further below, NTEU represented over 60 percent of the
employees in the new CBP bargaining unit. In addition,

iegacy Agriculture employees were not subject to  the
"military-styled g¢grooming standards” at the time they were
reassigned into CBP.
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standards.®’ Instead, it adopted the grooming standards of law
enforcement officers and military personnel even though “CBP
does not ccnsider its uniformed workforce to be law enforcement
officers within the meaning of Public Law 104-28 and as a result
has refused to subsidize the «cost of thelr professional
liability insurance as it deoes for its law enforcement officers,
supervisors and management officials.” Because it was unwilling
to risk a decision by the Panel on the merits of 1its proposal,
CBP engaged 1in surface bargaining and immediately implemented
its proposal. On October 14, 2005, however, a grievance
arbitrator determined that CBP had wviclated the NTEU-Customs
agreement and applicable provisions of law by unilaterally
implementing the grooming standards and ordered that they be
rescinded.*® On March 12, 2008, another grievance arbitrator
sustained a second grievance concerning the same grcooming
standards filed by the Union on behalf of 1its expanded
bargaining unit, concluding that they were illegal because, as
an “employment practice,” they had not been validated to show
“the rational relationship between the standards and the
performance in their position by uniformed employees. "1/

CBP employees were and are “appalled and disgusted with the
implementation of the grooming standards and the decision by CBP
to i1gnore two arbitration decisions to return to the status
guo.”  Hundreds of employees attested tTo this when they signed
the petitions that were placed into the arbitration record.

13/ The Union states that “these professed goals were: ensuring
that officers present a neutral image, assure employee
safety, establish a professional image, promote positive
relations with other agencies, maintain order, discipline,
esprit de corps and bolster self-confidence.”

The arbitrator’s decision was upheld by the FLRA in Unifed
States Department of Homeland Security, United States
Customs and Border Protection and National Treasury
Emplcocyees Union, 62 FLRA 263 (Z007). On January 17, 2008,
CBP informed NTEU that it was refusing to comply with the
FLRA’s decision regquiring it to implement the award.

—
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15/ After the record in the instant 1impasse was closed, the
FLRA upheld the second arbitrator’s decisicon in United
States Department of Homeland Security, United States
Customs and Border Protection, Washington, D.C. and
National Treasury Employees Union, 65 FLRA 113 (September
29, 2010) (DHS,CBP) .
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These sentiments “undoubtedly contributed to recent findings
that determined that CBP employees ranked CBP as 178" out of 216
federal agencies in the Best Places to Work survey based on
survey data from the 0Office cf Personnel Management [OPM].” The
grooming standards ©proposed by the Union 1in Section 2.A.
“largely track the standards proposed by CBP while offering the

gsame clarity and consistency scught by the Agency.” The
proposals differ in the area of permissible hair length, facial
hair and the wearing of necklaces and earrings. NTEU’s proposed

grooming standards are more reasonable than those proposed by
CBP because they recognize CBP employees “as adults” and respect
their ability “to make individual determinations concerning
thelr appearance while on duty.” CBP, however, has failed to
meet its evidentiary burden to change the status gquoc. The only
evidence that it could preoduce that its military grooming
standards shcould be implemented was an article entitled Studying
Public Perceptions of Police Grooming Standards that actually
supports the argument the Union has been making, f.e., “it 1is
not the particular grooming standards but the CBP uniform,
firearm and CBPO conduct that establishes their authority,
credibility and respect from the public.” Nor did the Employer
provide evidence establishing the benefits of 1ts I1mposed
grooming standards over the past 6 years compared to the prior
200-year history of the Agency under the prior standards.

With regard to the merits of its propcsals in the parties’
other areas of disagreement in this article, the Union seeks to
continue the status gquo, as established in Article 25, Section
1¢ of the NTEU-Customs contract, whereby a union-management work
group engages 1in pre-decisional activities related to changes to

the existing uniform program. That article was 1implemented
during the Clinton presidency pursuant te the Clinton-era
Executive Order on Partnership. Similarly, NTEU’s current

proposal, 1f implemented, would bke consistent with President
Obama’s Executive OQOrder 13522, “Creating-Management Forums to
Improve Delivery of Government Services,” that also calls on
federal agencies to engage 1n pre-decisional involvement with
their wunions. The Emplover’s proposal, on the other hand,
“would depart from the status guo” by limiting employee input to
occasional consultation with the Union. It also does away with
the work group concept that “is generally more responsive to
employee 1input and better able to conduct the studies and
analysis that will lead to a more professional and up-to-date
uniform program.”

During the arbitration hearing, NTEU presented evidence to
support 1ts position that suspenders should be added to the CBP
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uniform program as a voluntary wear item. Among other things,
the Union established that CBP employees carry the following
items on their gun belt: pistol and hclster, magazines, one or
mocre pouches, a baton, OC spray, handcuffs (one or more sets), a
taser, & radio, a PRD radiation pager, a glocve pouch, a
flashlight, a knife and/or multi-tocl, probes, panel poppers and
screw drivers for vehicle inspections. It also establishead that
CBP Marine Instructors wear the auto-inflate PFD suspenders and
heavy duty rain pants with suspenders, that the U.S5. military
uses load-bearing suspenders, that there are suspenders with a
breakaway snap designed to help defeat grabbing, and that a
heavy gun belt can cause damages to a nerve 1in the thigh
resulting in meralgiea paresthetica that ccould be alleviated by
wearing suspenders. The Employer, however, presented no evidence
during the arbitration hearing “to rebut . the evidence
establishing the benefits to employees from being able to wear
suspenders.” As the Unicn related during the arbitration
hearing, currently, when CBPOs ask management for the right to
wear suspenders they are often told that perhaps they need to
take a fitness-for-duty examination. A “more enlightened
approach” would be to recognize that, by loading down the
employeeg’ gun belt with the above-described equipment, CBP has
created a health and safety concern for many officers by
straining their hips and backs. BSuspenders would help reduce
this adverse impact, and are regularly used by the U.S5.
military, police departments and non-bargaining unit CBP
employees.

The Union presented a wealth o©of evidence during the
arbitration hearing to support its propesal that a camel pack
hydration system should be added to the CBP uniform program.
For example, many CBPOs work in hot weather in dark blue
uniforms wearing body armor. The camel pack hydration system
would allow them to stay hydrated without having to come off the
line or walk around with a water bottle in hand. In addition,
CBPCOs must drink encugh water in hot weather to urinate every 20
minutes to comply with CBP policy. The camel pack system would

accomplish this while aveiding heat exhaustion or stroke. Some
CBP ports permit the use of camel pack hydration systems while
others do not. Camel pack hydration systems are used by the
military and law enforcement organizations to prevent

dehydration which could lead to heat or sun stroke, and CBP
agents, CBP Border Patrcl and CBPOs assigned to special teams
are issued camel packs. In summary, “employees want the option
to wear camel pack hydration systems to address the adverse
impact of working in hot climates while wearing a dark blue
uniform.” Just like suspenders, camel pack hydration systems
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are an accepted tocl used by the military, police corganizations,
non~unit CBP employees and even CBP employees that are fortunate
enough tc be assigned to work on special CBP teams such as AT-

CET. There is no reason why non-unit CBPCs and some bargaining
unit CBPOs can be 1ssued such hydration systems but others
cannot. On the other hand, the Employer presented no evidence

to rebut the Union’s evidence concerning the benefits of camel
pack hydration systems, and "“would have to agree that keeping
employees recgularly and fully hydrated benefits both employees
and the mission.” In terms of CBP’'s proposal, “given the
decided benefits” of these systems and their use today by
bargaining and non-bargaining unit CBP employees, there 1is no
need to revert to the recommendation stage of making policy,
even 1f preceded by a union-management work group that the Union
would support in most cother situations. The “time for hydrating
CBP employees is now.”

The Union’s oproposal 1in  Section 3.D.2. would provide
employees assigned to duties on & regular basis that are
traditionally performed by uniformed enmployees, at their
request, with individual uniform items to protect their clothing
on an as-needed basis. Tt arises 1in response to a mid-term
agreement the parties reached 1n February 2007 over the Import
Specialist Redesign Plan under which CBP determined that it
would assign more cargo examinations to non-uniformed Import
Specialists on a regular or semi-regular basis, a function
traditionally performed by uniformed CBPOs, by establishing
“dedicated teams of Import Specialists to conduct cargo
examinations” 1in some locations. The proposal should be
adopted because “employees working in the cargo environment get
dirty” and it 1s reasonable to provide the Import Specialists
with individual uniform items to protect their c¢lothing and
persons as long as they perform duties that heretofore had been
performed by uniformed officers. Existing provisions, such as
the parties’ agreement in this article at Section 3.D.1. that
provide protective clothing on a group and not individual basis
for sporadic rough duty work, 1is insufficient when applied to
empleoyees performing such work on a regular basis. The proposal
also “advances CBP’s interest in providing a safe and healthy
workplace to minimize the transmission of germs and disease” by
preventing employees from sharing the same protective clothing
“worn day in and day out when working in the cargo environment.”

Finally, CBP proposes in Secticon 1.G.5. that if the maximum
uniform zllowance permitted by law 1s increased, 1t may, but
would not be reguired to, increase the uniform allowance for its
uniformed employees. Tf CBP's proposal were included in the
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contract and it <chose not to raise the employee uniform
allowance despite a change 1in the maximum uniform allowance
permitted by law, 1t might raise a covered-by defense when the
Union requested to bargain to increase the employee allowance.
While ™“CBP would be wrong, 1t would necessarily lead to more
litigation.” Rejecting CBP’'s proposal would remove the risk of
future litigation that would result if CBP refused to recognize
NTEU's request to bargain, in the event that the government-wide
unifeorm allowance was raised, and CBP refused %to railse the
allowance in response.

b. The Employer’s Position

The Employer alleges that it has no duty to bargain over
the Union’s proposal on grooming standards for its uniformed

personnel (Section Z2.A.), or the Union’s propeosal to add
suspenders and a camel pack hydraticn system to the uniform
program as voluntary wear items (Section 2.C.). To support its

allegations concerning the non-negotiability of the grooming
standards proposal, the Employer provided evidence during the
arbitration hearing that i1ts Personal Appearance Standards “are
intrinsically linked to the Agency’s Use of Force Continuum,
which 1is the primary enforcement tool used by its uniformed
workforce.” It also provided evidence that the adoption of less
stringent standards “would likely result in the erosicon of
public trust in the unformed workforce and the Agency, as well
as increase risks to officer safety and mission accomplishment.”
Thus, the Employer has demonstrated that the proposal
constitutes a method of performing work under 5 U.S.C. § 7106
(b)(l),gy and it reaffirms its election not to bargain over the
proposal.ly By requiring the Employer to provide employees
“unfettered discretion to modify the manner in which they carry
their service-issued firearm and other use of force devices by
adding any type of suspenders they desire to their authorized

16/ The Employer acknowledges that the FLRA addressed a
previous Agency assertion that the standards constituted a
means of performing work in NTEU and CBP, 64 FLRA 395
(2010}, but points out that the FLRA “declined to answer
whether it constituted a method.”

17/ The Employer also has filed an unfair labor practice (ULP)
charge against the Union with the FLRA’s Washington
Regional Office regarding Secticns 2.A. and 2.C. because of
its “insistence on taking {] non-mandatory subjectls] of
bargaining to impasse over the Agency’s objection.”
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duty belt,” that portion of the Union’s Section 2.C.. proposal
excessively interferes with managements right under 5 U.5.C. §
7106 {(a)({l) tec determine its internzl security practiceSuﬁ/ In
addition, to the extent that portion of the Union’s proposal
addresses the means of performing work, it 1s a permissive
subject of bargaining, under 5 U.S5.C. § 7106 (b) {1}, that the
Employer chooses not to negotiate.?® The Union’s Section 2.C.
proposal would alsc provide employees the unfettered ability to
use a hydration system while in their uniforms. Based on 1its
“plain wording and the description and explanation provided by
NTEU,” the proposal also constitutes a method and means of
performing werk and, therefore, 1s a permissive subject of
bargaining under 5 U.5.C. & 7106 (b) {1).

Turning to the merits of the issues in this article, the
Agency’s Personal Appearance {i.e., “grooming”) Standards for
its uniformed personnel “is at the center of the Panel’s
decision on which of the parties’ articles should be adopted.”
Uniformed employees are currently subjected to strict personal
appearance standards that have been in place since 2004. While
the Union was =successful in challenging the manner in which
these standards were 1implemented for the former Customs-NTEU
bargaining unit, 1t “does not dispute that for the overwhelming
majority (more than 70 percent) of the new bkargaining unit,
these standards were legally implemented and constitute a
legitimate practice.” Thus, the Union has failed to demonstrate
the need for a change to the Agency’s current standards. During
the hearing, the Union presented no relevant evidence supporting
its position, but instead relied on outdated information that
nas no relaticonship to the wvalidity or appropriateness of the
standards it has proposed. In this connection, the copies of
petitions it submitted from former employeses of the Customs-NTEU

18/ The Employer cites the FLRA’s decision in CBP and NTEU, 59
FLRA 978 (2004), where it found that the Agency established
a reasonable connection Dbetween the authorization of
egquipment used to carry and support a firearm that could
prove dangercus to the agency’s personnel, operations, and
general public, and 1its right to determine internal
security practices found in 5 U.S.C. § 7106 (a){l), to
support 1ts contention.

19/ The Employer cites the FLRA's degision in AFGE Logal 1917
and Dept. of Justice, INS, 55 FLRA 228 (19%9) to support
its allegation that this portion c¢f the Union’s proposal
involves a permissive subject of bargaining, under 5 U.5.C.
§ 7106{b) (1).
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bargaining unit, expressing dissatisfaction with the change in
standards, are more than 5 years old. At most, they are
“representative of a unit that has since been abolished,”
represents less than 30 percent of the current bargaining unit,
and “contains a significant number of individuals who are no
longer employed by the Agency.” In addition, an undated
photograph the Union provided from what 1t alleged was the
Agency’s recrultment webk site actually was taken from an
internal web site containing historical photographlic archives.
Because the employees in the photograph are not in compliance
with the established Perscnal Appearance Standards, 1t probably
was taken pricr to the implementation of the current standards
in 2004 and “should be considered irrelevant to the merits of
the Agency’s standards.”

CBP’'s current standards, on the other hand, Yare clear,
unambiguous, and establish understandable examples (with
pictures),” an approcach the Panel has preferred in a previocus
case.? The Employer also has demonstrated its standards “are
inextricably linked to the widely recognized wuse of force
continuum.” Tts preoposed article should be adopted, therefore,
because 1t “best safeguards the public interest, contributes to
the effective conduct of public business, furthers the
accomplishment of the Agency’s mission, and supports the highest
standards of employee performance.” While the Union expended
significant time trying to establish the negotiability of its
proposals, it “made no arguments, nor presented any evidence

refuting these facts,” nor did 1t provide any evidence
demonstrating that its proposed standards were appropriate. In
contrast, the Employer provided: (1) evidence of the connection

and importance of strict appearance standards to the
accomplishment of the Agency’s work and safety of its employees;
(2) the results of studies and public surveys regarding the
impact, including public perception, of adopting more relaxed
standards; and (3) evidence that its current standards are
consistent with the standards adopted by Federal and other

organizations performing similar functions through the
submission of pclicies from not less than 10 other law-
enforcement organizations across the United States.

Accordingly, the Arbitratcr should order the adopticn of the
Employer’s proposed article in its entirety.

20/ Department of the Air Force, Air Education and Training
Command, Tyndall AFB, Florida and Local 3240, AFGE, AFL-
CIC, Case No. 07 FS8IP 5 (March 27, 2007).




CONCLUSION

Having carefully reviewed the parties’ pesitions on this
article, I believe that the Union’s final offer provides the
more reasonable basis for resolving the dispute.?’ The key
issues concern grooming standards and whether unit employees
should have the option of wearing suspenders and using camel
pack hydration systems. On the first 1issue, the Employer
essentially argues that the current standards should ©be
considered the status guo regardless of how they were
implemented. It 1s understandable why the Employer would
downplay the importance that should be placed on the practices
that developed under the expired Customs-NTEU contract and
during the 200-year history of the Customs Service, particularly
given the adverse decisions it has received from grievance
arbitrators on this matter. In my view, however, the Employer

2;/ On December 10, 2010, the Unicn reguested that the
Arpbitrator find he “lacks the authority to order the

inclusion of any [grooming standards] 1in the parties’
contract,” citing, among c¢ther things, the IFLRA’s decision
in DHS, CBP, 65 TFLRA 113 (see footnocte 15). It its view,

because neither party’s proposed grooming standards have
been validated by a job analysis “as reqguired by law,” the
Arbitrator’s imposition of any such standards “would be
contrary to law and therefore unenforceable.” In 1its
response on December 14, 2010, the FEmployer argued that the
Union’s reqguest should “be summarily rejected as untimely
and not considered in making a decision on the information
and evidence” before the Arbitrator. The Union’s request
is hereby denied. In addition to the fact that the record
in this case had been closed for over 3 months before the
Union’s reguest was submitted, its reliance on DHS, CBP 1is
misplaced. The grievance-arbitrator’s underlying award in
that case was based on a factual finding that CBP had bheen
using the existing grooming standards as an “employment
practice” 1in selection and promotion decisions. Contrary
to the Union’s contention, there 1s no reason to assume on
the basis of the record created by the parties in the
instant case that either of their final offers on grooming
standards will be used as an “employment practice.” Rather,
the evidence and arguments presented by the parties lead to
the conclusion that whatever grooming standards are
ultimately impcsed would only be used to take disciplinary
actions.
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has the burden of demonstrating why permitting employees, among
cther things, to wear facial hair of between *»” to 1” in length,
and hair that 1is “neat, trimmed and prcperly grcomed,” would
adversely impact its ability to accomplish its mission. The
scholarly articies it submits concerning the importance of law
enforcement officer appearance do 1little to support its

position. “Offenders’ Perceptual Shorthand,” by Anthony J.
Pinizzotc & FEdward F. Davis, Law ZEnforcement Bulletin (June
1999), at 1, does not address grcoming standards at all. It

speaks tc the role of police officer body language, manner of
speaking and c¢ther indirect messages 1in deterring attacks on
officers.

in “Studying Public Perceptions of Police Grooming
Standards” by Paul N. Tinsley et al., The Police Chief {(November
2003), the authors surveyed members of the Canadian public, The
respondents overwhelmingly agreed that deviation from strict
grooming standards reduced respect for police, but they also
overwhelmingly approved male officers wearing mustaches,

something the Employer’s proposal would prchibit. Moreover, the
authors’ experiment seemed to contradict the general survey
results. The authors used six guestionnalres which contained a

computer-manipulated photo of a police officer in a uniform
depicting various grooming styles ({(e.g., shaved head, goatee,
pierced ear, etc.); the seventh did net contain a photograph.
Although the authors concluded that, “generally speaking,
respondents believe that relaxing [grooming] standards would
erode confidence in the ©police,” they also stated that
“regardless of the pictured grooming style associated with the
gquesticnnaire, very few respondents gave the officer a low
rating.” The authcors indicate that one explanation of this
“unexpected result[]” 1s that “displaying a male in uniform may
have biased the results” because “the police uniform represents
a powerful clue to a person’s authority, capability, and
status.” The authors suggested, consistent with prior studies
of the power of the police uniform, “one might conclude the
respondents rated the qualities ¢f the individuals in the
pilctures accoerding te thelir existing perception of uniformed
police cfficers and their satisfaction with the 1local police
department, disregarding the grooming styles in the pilctures.”
Thus, the study suggests that civilians place greater emphasis
on the uniform and other indicia of authority rather than
uniform grooming when evaluating law enforcement officers.
Although the authors advocate maintaining strict grooming
standards as opposed to an “anything goes” approach, neither
party before me is advocating an anything goes approach. In any
event, while the article suggests that citizens want “strict
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grooming standards,” 1t does not define that term, let alcne
provide an answer to the question of which of the conservative
grooming styles proposed by the parties in this case should
prevail.

The Employer’s examples of law enforcement departments that
forkbid facial hair is also unpersuasive given the limited nature
of its survey and that it only appears to have selected those
that support 1ts position. But the most telling aspect of the
Employer’s case on this issue 1s that it has offered no evidence
that facial hair caused any problems when 1t was permitted under
the Customs-NTEU contract. Unlike grooming standards, however,
on the issue of whether employees should be permitted to wear
suspenders and use camel pack hydration systems, it is the Union
that bears the burden of demonstrating why employees should have
these options. Here, I c¢redit the testimony of the Union’s
witness regarding the health benefits CBPOs would derive from
their use and the FEmployer’s failure to refute the nion’s
contention that these items are already used selectively by
employees in CBP.

Thus, on the key lssues in this article I favor the Union’s

position on the merits. The Employer, however, has raised
jurisdictional arguments that must be addressed to ensure the
legal sufficiency of any merits decision on these matters. With

regard to grooming standards, the Union has c¢ited an FLRA
decision where a substantively identical proposal previously was
found negotiable, Naticnal Treasury Employees Union and United
States Department of Homeland Security, Bureau of Customs and
Border Protection, Washington, D.C., 63 FLRA 209 (200%), so
ordering the adoption of 1ts final offer on this issue 1is
consistent with the g¢guidance the FLRA provided the Panel and
interest arbitrators in Carswell. The Employer’s contention
that the FLRA did not address its more recent argument that the
proposal constitutes a method of performing work, under 5 U.S.C.
§ 7106 (b) (1), is unavailing. Under the FLRA’s decision in Yuma,
except 1in circumstances not involved here, the Panel and
interest arbitrators need not defer to the negotigbility forum
merely because the Employer raises a new argument not addressed
in the prior FLRA decision.Z?/

22/ As the FLRA stated in its Yuma decision:

To held that an interest arbitrator exceeded his
or her authority by resolving an impasse whenever
an agency ralsed a "new" negotiability argument
could, 1n our view, also undermine the collective

"
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Such 1s not the case, however, concerning the Union’s
suspenders and camel pack hydration system Section @ Z.C.
proposal. Under Carswell, an interest arbitrator cannct legally
adopt a propcsal on the merits where a duty-to-bargain guestiocon
has been raised uniless the FLRA previously has found a
“substantively identical” proposal negotiable. The Union has
not cited, nor has independent research uncovered, a previous
FLRA decision where a substantively identical proposal has been
found negotiable.gj Accordingly, I shall order the adoption of
the Union's final offer on this article with the exception of
Section 2.C., which shail be withdrawn.

4. Awards and Recognition

a. The Union’s Position

There are 18 open issues in this article, bhut & “stand out
above the others in significance and should determine which
party’s proposal i1s adcpted,” i.e., the issues addressed by the
Union’s proposals in Sections 2.A., 5.B.6., 5.C.1., 5.C.1l.a.1l.,
and 7. In Section Z.A., the Union has presented two documents
to show the reasonableness of its request that 1.25 percent of
annual salary be distributed as performance awards at the
beginning of the next full fiscal year, rather than 1 percent,
the ™“long-established past practice” the Employer proposes be
continued. The first document, which is the latest OPM analysis
of how much wvariocus agencies spend on performance awards as a
percentage of their total budget, “demonstrated that agencies
maintaining a workforce of similar size - i.e., those agencies

bargaining process. Agencies could be encouraged
to raise novel, even frivolous, negotiability
arguments so as to impede impasse resolution. We
find no basis in the Statute, or in Carswell, for
imposing such mechanical restrictions on an
arbitrator's authority.

23/ While the Union wurges the Arbitrator to find the proposal
within CBP’s duty to bargain because, among other things,
the" Employer failed to ©present evidence during the
arbitration hearing that allowing employees the option to
wear suspenders and to use a camel pack hydration system
vicolated any management right set forth in the Statute,
consistent with the guidance provided in Carswell and Yuma,
that argument must be presented to the FLRA in the first
instance.
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employing between 20,000 and 50,000 employees - distributed 1.83
[percent] and 1.88 [percent] in the study year.” CBP even falls
short 1in «ccomparison to the entire DHS - 1 percent to 1.18
percent. In addition, NTEU’s contract with the IRS calls for
1.75 percent of total salary to be distributed. Given that “the
only objective evidence before the Panel points in the directicn
of a figure substantially above management’s 1 [percent],” the
Unicn “has met any burden it might have to show the superior
reascnableness c¢f 1ts propcsal.”

On the issue of how committees should decide whether to
recommend somecne for an award, the Union proposes that they
require only a 50-percent vote ({(Section 5.B.6.}, while the
Employer would require a majcrity vote. Management’s proposal
would actually require a two-thirds majority (4 of 6 committee
members), and would prevent an employee from receiving an award
if he was “out of favor” with either side of the committee.
This would “set the stage for ‘hostage’ bargaining between sides

of the table over nominations,” and would mean that the deciding
official would not even see the nomination where the committee
is evenly split. In contrast, the Union’s 5L0-percent rule

“avoids one side being able to veto a wunanimous vote of the
other side, and at least moves the recommendation to the

management deciding official for resolution.” More nominees
would get to the deciding official under the Union’s proposal,
but “it dis not in the Union’s 1interest to forward every

nomination to the deciding official” because that would
effectively remove its influence ovser nominaticns and “gives it
to the deciding management official.”

The Union’s current proposal in Section 5.B.6. now refers
to two charts, Guide Charts A and B. It developed Guide Chart
A, which is modeled on the charts management’s testimony focused
upon during the arbitraticn hearing, “in an effort to attract
management inte a deal.” The Unicn alsc has modified 1its
earlier position that only 1its preferred chart be used in
determining awards and now proposes that local parties can
mutuaily agree tc use a variation of the charts management
focused on in the hearing. If they cannot agree, however, they
will use the chart the Unicn presented, Guide Chart B. Guide
Chart A, while similar to the one the Employer proposes, refines
the wording of six key terms “so that each axis is continuous
and escalating.” It continues to refer to office titles that do
not exist, and over which the parties do not have a shared
understanding, but the Union “can live with it at the national
level 1f the local parties see more value in this new chart”
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than Guide Chart B. In the Union’s view, “this approach strikes
a balance between the positions of both parties.”

The Union’s “primary objection to management’s chart 1s
that 1t 1is nonsensical.” Across the top horizontal axis, it
refers to corganizational titles that do not exist in CBP, e.qg.,
a facility, a field location, an element of headguarters (HQ), a

field area, and a major office. With minor exceptions, “the CRP
unit has subports, ports, directorates of field operations and
HO,” and it 1s unclear, for example, whether the two individual

alrport and seapcrt leocations at the Newark port would be
defined under the Employer’s proposal as “facilities” or “field
locations.” At the hearing, even the head of the Agency-wide
awards program “could only say that there are people in CBP who
know the answer to that,” but that she did not. In contrast,
the wvertical axis of the NTEU chart refers to a “localized”
impact. The Newark airports and seaports would bhe separate,
individual “localized” offices. If a CBPCO at the airport
“developed a new work approach that impacted just the airport,
that would be enocugh for an award.” Moreover, while the
vertical axes of both parties’ charts refer tc “subjective
terms,” the Union limits 1its subiectivity to T“exceeds” and
“substantially exceeds.” The Employer’s chart, on the other
hand, “is riddled with confusicn,” and 1its adoption “wculd
merely launch a hundred lccal disagreements at ports around the
country as both sides tried to determine how the chart works.”

The Union’s proposal in Section 5.C.1. differs from, and is
superior to, management’s countercffer because it “identifies
when and what will be counted to determine how much money 1is
availlable.” Under management’s propesal, “there is no
specificity about either.” When arguing on behalf of its entire
Awards preoposal, management said 1t was seeking “clarity,
consgistency, and transparency,” but failing to identify “the
when and what” of a monetary formula 1is “the antithesis of
clarity.” In Secticen 5.C.1.a.l., the Union prcposes a $3,500
annual cap o¢n an individual’s total award receipts, with
increases in increments of $500 per year until it 1is at $3,500,
while the Employer wants to continue the current cap of $2,500.
Maznagement justified its lower figure by stating that Fort
Directors have only been delegated the authority to award
employees up to $2,500 per year. It makes no sense to entrust
Port Directors to spend over $£100 million a year to secure the
entire ports of Miami or New York, for example, vyet not provide
them with the authority to approve an individual employee award
of up to £3,500, particularly where three different levels of
managers {(supervisor, committee members, and deciding official)
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believe 1t 1is deserved. The Union’s proposed cap “is the same
as the IRS contract award cap,” and well within the 5$6,000 cap
that the Secretary of DHS has delegated to the Cecmmissioner of
CBP. Finally, an increase frcem the “age-old $2,500 figure”
adiusts for the impact co¢f inflaticn and “reduces the chances
that local parties will have to go through the trouble of
recalculating everycne’s award to distribute the money in excess
of 52,500, as Section 4.0.1.a.l1l. of the Employer’s proposal
would require.

The final determinative issue in tThis article involves the
granting of Quality Step Increases (Q35Is). In Section 7, the
Union proposes wording “which would prevent management from
implementing a more generous program for non-unit employees than
it does for unit employees,” the Jjustificaticn of which ™“is
self-evident.” 1Its propcsal alsc avoids “the confusion over the
management criteria.” Fer example, although CBP has a Pass-Fail
rating system, management refers to “Outstanding performance,” a

rating level that does not exist. Management’s criteria also
refer to “performance significantly above,” the meaning of which
is also unclear. The Union proposal “should result in fewer

disputes” because 1t “avoids those confusions by adopting all
but sub-criteria (1), (2), and {3} of management’s criteria.”

Among the remaining issues in this article, in Section 4
the Union proposes to incorporate the text of 5 C.F.R.
451.104 (a} concerning the eligibility criteria for performance
awards, which “neither adds to nor subtracts from the remainder
of the article.” The Union “can live with” management’s
proposal 1in Section 5.A.5., although “it is demeaning to tell
the over 300 CBP employees who will staff” the awards committees
that they must read the awards agreement every time they meet.
Its proposal in Section 5.A.6. 1is superior to the FEmployer’s
propcsal in Section 4.A.6. because management’s addresses when a
Joint Awards Committee (JAC) member cannot reveal information to
nominees, but says nothing about when they can, and “amcunts to
a life-time ‘code of omerta’ that is simply unrealistic.” The
Fmployer’s Section 4.B.2.a. proposal “may be one of the more
ridiculous and still unexplained management demands.” Both
parties’ propesals permit an employee fo nominate another
employee for an award with the latter’s permission or even
knowledge. Under the Employer’s proposal, however, “if an
employee wants to nominate a team or group for an award, she not
only must tell them, but get their unanimous consent.”
Management “was unable to offer any comparative evidence in
support of this approach.”
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The critical difference between the Union’s proposal in
Section 5.B.5. and the Employer’s prcposal in Section 4.B.5. is
that NTEU “would reguire the supervisor to notify the nominating
and nominated emplcyees when he o©r she has ccompleted the
supervisory responsibility.” This would ensure that the
nomination has not “fallen between the cracks” and, without this
check on the process, the committee would have to create a staff
to receive nominations, distribute them to supervisors for
comnment, and then recollect them. Management’s proposal, in
contrast, would create Yan unnecessary Dbureaucracy.” Finally,
the Employer’s proposal in  Section 4.B.7. would entitle
supervisory input to deference, while the Union’s counteroffer
in Section 5.B.7. would give 1t T“egual weight with other
information, which i1s the more balanced approach.”

b. The Employer’s Position

The areas of disagreement on the Awards and Recocgnition
article that should be given the greatest weight by the Panel
when making 1its merit decisicn are: (1) the annual awards
budget; ({2) the nomination evaluation criteria; and (3} the
standard for determining which nominations will be recommended
for approval. The Union has amended 1ts last best offer
concerning the annual awards budget, and its propesal now would
permit 1t to reopen the agreement 1f management doss not

allocate the funds 1t requests. While this is a “creative
propesal that attempts to alleviate the Agency’s negcoctiability
concerns,” it should be reijected on its merits. In this regard,

the Union has been put on notice that CBP intends to continue
its practice of setting 1its awards budget for 1its bargaining
units at 1 percent of employee annual salaries. Therefore, the
adoption of the Union’s proposal weculd, “with almost absolute
certainty,” result 1in the reopening of the contract article.
Given the state of the bargaining unit, as well as the parties’
current relationship, “to knowingly and purposefully set the
stage for additional negotiations (and potential 1impasse
proceedings) even before the contract is implemented” would not
bring the level of stability the parties have demonstrated they
need. The Union showed during the hearing that the wording
contained 1n the Employer’s proposal concerning 1its “hudget
election and procedures,” 1in the event management chooses to
change the election, is consistent with other contracts
negotiated by NTED. In addition, the Emplover’s review of
current contracts the Union has negotiated with other agencies
“*has revealed none containing language remotely similar to the
Union’s instant proposal.” Finally, the Union’s revised
proposal essentially “places a proverbial gun to the Agency’s
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head,” i.e., the Agency must comply with the Union’s demands or
return tc the table ftTo renegotiate. As a result, it has the
same practical effect as the original propcsal of “excessively
interfering with management’s 1nherent statutory right <to
determine 1its budget.”

With respect to the 1issue of nomination evaluation
criteria, during the hearing the Employer “presented clear and
undisputed evidence” that the awards nominations evaluation
criteria undér its proposal {Section 4.C.1.) are consistent with
historical best practices across the former Customs Service. In
its last best offer (Section 5.B.6.), the Union has submitted a
“new concept” whereby one set of criteria would be used if the
awards committee is able to make a unanimous recommendatlion, and
another set of criteria would apply if the recommendation is not
unanimous pbut obtains at least half of the committee’s support.
Because this 1s a ccmpletely new concept, the Employer cannot

“defend against, let alone adeqguately explain the Union’s
proposal.” As a result, the Panel should be skeptical of the
Union’s proposed criteria, as well as any explanation it
provides in its closing merit brief. Based on historical

practice and full negotiaticn, on the other hand, “the parties
are familiar with and have a clear understanding of the meaning
and intent behind the Agency’s proposed evaluation criteria.”
Moreover, the Unicn offered no evidence or arguments
demonstrating any problems with its use. In addition, at one
polnt prior to the arbitration hearing, the Union Zfound CBP's
proposed criteria agreeable but “has since failed to explain any
substantive basis for its sudden change in position.” For these
reasons, the Employer’s propcsal 1s superior to that provided by
the Union.

On the 1issue of committee recommendations, under the
Customs-NTEU contract awards committees made award nomination
decisicns by consensus. While CBP proposed to continue the
process of using a “simple majority,” the Union rejected this
approach and 1instead proposed that award nominaticns be
forwarded to the deciding official if 50 percent of committee
members agree. The Employer has agreed “to share its authority
and power to evaluate and reward employee performance” by
permitting the Union to participate in the decision-making
process. The Union needs to recognize, however, that “with such
power comes responsibility and accountability.” In this regard,
by requiring the support of a majority of the committee members,
the Employer’s propesal gives the committee the responsibility
of fully discussing and making a Jjoint union-management
recommendation on a nomination. Under the Union's 50-percent
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standard, tThe parties could elect “to support or not support an
award nomination based on party lines,” and the nomination would
go forward to the authorizing official. In essence, this wculd
allow the committee “to shirk its responsibility for conducting
a merit-based evaluation of the award nomination.” Its adoptiocon
could require the expenditure of significant time and resources
by three senior Union and three management cfficials merely to
sort out nominations without clearly determining which are
worthy of awards. Furthermore, it ™“devalues” the committee’s
recommendations and would place a significant burden on the
final approving official to re-evaluate the substance of the
award ncminations. The Employer’s proposed compromise “goes as
far as possible” to meet the Union’s stated interest without
undermining the awards committee process and, therefore, should
be adopted.

CONCLUSION

After thoroughly examining the evidence and arguments
presented by the parties on the Awards article, I am persuaded
that the Employer’s Zfinal offer should be adopted to resclve
their impasse. While the Union has argued in other articles
that the practices established under the expired Customs-NTEU
contract deserve deference, here it appears to have ignored its
own advice and, con at least one cf the key issues, instead urges
the adoption of its final offer on the basis of comparability

with other federal agencies of similar size. BAside from the
inconsistency of its approach, in my view two aspacts of the
Union’s proposal are particularly problematic. First, 1t has

changed its final cffer from prior versions by including wording
that would allow JAC members to explain to nominated employees
why they were not recommended or selected for an award. This
completely defeats the purpcse of keeping JAC deliberations
confidential and, without a provision for confidentiality, the
JAC process 1is likely to be undermined. Second, the Union
continues to propose that a nominee need only 50-percent support
on the JAC for the nomination to move forward to the selecting
official, which would permit nominees toc advance on a straight
“party-line” vote. Under the legacy Customs-NTEU contract,
however, such decisions reguired consensus. The Unicn has
failed to demonstrate why a nominee should not have the support
of at least one Union member of the committee and at least one
management member of the committze to be recommended to the

selecting official for an award. Indeed, allewing nominations
to go forward with support from only cne side of the JAC defeats
the wvery purpcse of having a joint awards committee. Moreover,

although the Union has conjured up a parade of horribles of



37~

nominees being held hostage because they are out of favor with
the Union or management, it has provided no evidence of any
actual problems of that nature under the legacy Customs-NTEU
agreement. Although there are other aspects of the Union’s final
offer that have merit, these defects are significant enough for
me to conclude that, on balance, the Employer presents the
better option. Accordingly, I shall order the adoption of the
Employer’s final offer.

5. Bid, Rotation and Placement, Part B: Bid & Rotation and
Work Preferences for Positions Other Than CBP Officers and
CBP Agriculture Specialists Reassignments to Other Duty
Stations

a. The Union’s Position

Both of the Union’s propesals on the two open 1ssues in
this article “seek to avoid discriminating against non-uniformed
employees 1in the bid and rotation process versus uniformed
employees and other non-uniformed employees.” In Section 1.A.,
its proposal would permit Impert and Entry Specialists to
participate in the bid and rotation process after they have
worked in their respective occupations for at least 2 years. As
such, it “tracks the bid and rotation procedures that the
parties have already agreed to and implemented in Article 13,
Section 1.B. that cover unifcrmed employees such as CBPOs and
Agriculture Specialists.” The Employer’s proposal, on the other
hand, discriminates against Impert and Entry Specialists by
permitting participation in the bid and rotation process only
when they have reached their Journeyman level, which would take
3 or 4 years depending upon whether they are hired at the GS-5
or the GS-7 level. Nor has CBP provided svidence to explain why
uniformed employees, after 2 years at CBP, are permitted to
“recelve work assignments in accordance with their preferences”
but non-uniformed employees have to wait either 3 or 4 years.
Because the non-uniformed TImport and Entry Specialists are “a
fraction of the work force” and “CBP has significantly reduced
its commitment to its trade enforcement mission,” they feel “as
if they are second class citizens within their own agency.”
Finally, as a practical matter, the adopticn of NTEU's proposal
meets CBP's interests since “most Specialists will also have to
wait 3 years to bid and rotate by the time the next bid and
rotation process is implemented.”

In Section 4.B., the Union has proposed that the G5-12
Senior Import Specialists be permitted to participate in the bid
and rotation process every 3 years, like all other Import and
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Entry Specialists, while CBP has proposed that they participate
every 4 years. Rather than raise the Jjcurneyman level for
Import Specialists to the G5-12 level, CBP has created a limited
numper of G5-12 Senicr Import Specialist positicons and has
assigned them team leader duties under the supervision of GS-13
Superviscory Import Specialists. Presumably, CBP will argue that
“their expertise and team leader duties require that they only
rotate every 4 years.” Given the Supervisory Import Specialists
own expertise, the supporting expertise provided by the other
Specialists on the team, and the limited employee rotation
whereby only one junior Import Specialist can rotate on and off
the teams, “CBP has failed to explain why the Senior TImport
Specialist must remain on his or her team for another year”
before being permitted to participate in the bid and rotation
process. In addition, team leader responsikbilities are
performed 1in consultation with the supervisor and involve
coordinating work assignments and reviewing the work of the
team’ s Import Specialists. The Employer alse “has not explained
now these ministerial  tasks require  the Senior Import
Specialists to remain on the team for an extra year as opposed
to the other Import Specialists.” Under these circumstances,
where NTEU’s proposal meets CBP’s Interest of retaining
sufficient team expertise, CBP's proposal to discriminate
against the Senior Import Specialists should be rejected.

b. The Employer’s Position

Under CBP’s proposed article, Import and Entry Specialists
would need to obtain their journeyman level pricr to being
eligible for bid and rotation. Prior to obtaining the
journeyman level, “an entry level employee is still learning the
basics of the jok” and periodically expossd to other teams for
developmental purposes. It would be a “disservice to the
employee to accommodate a transfer via bid to another team for
an extended duration” before they have acquired the skills
needed to effectively execute the duties of their position.
This would also be “detrimental to meeting the demands and needs
of the team inasmuch as the team would be gaining an unprepared
employee.” The Agency does not want to send a message to the
other team members that they will have tc¢ “pick up the slack”

until the employee is up to speed. To be eligible to
participate in the “mutual benefit for management and the work
force” of bid and rotaticn, “an employee should be fully

prepared to perform all facets of the job which i1s one and the
same with obtaining the journeyman level.”
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Concerning the issue of how long a Senior Import Specialist
should serve on a team prior tco bidding, the Union proposes that
they be allowed to do sc after 3 years, the same as asscciate
Import Specialists. Senior Import Specialists, however, require
“expertise in complex trade matters” and are expected to respond
to legal issues, such as protests of CBP determinations when
importing goods, etc. They also provide mentoring to assoclate
level team members and assist the supervisor in distributing
work assignments. Additionally, the complexities of trade
issues tend to differ depending on the commodity, industry or
pricrity trade area for the respective team. Permitting Senior
Import Specialists to bid and rotate at the same 3-year interval
as the associates “would make a commcdity team vulnerable to
situations that would certainly decrease productivity.” In the
same year, a team could lecse its most senior associate Import
Specialist and the team’s Senior Import Specialist, and newly-
acquired associates placed on the team via bid “would be without
the nesded expertise and mentoring role provided by the Senior
Import Specialist for that first year on the new team.”
Permitting them to bid and rotate every 4 years, as the Agency
proposes, “would better support the team structure,” ensure that
a high level of expertise is achieved, and promote a “consistent
and uniform approach to the complex 1ssues surrounding the
application of the Harmonized Tariff Schedule used to classify
merchandise.” Overall, NTEU has failed to provide any
persuasive argument to demonstrate the need for adopting its
proposal while the Agency’s proposal better accommodates day-to-
day trade operations and better aligns with effective mission
accomplishment.

CONCLUSION

Both of the remaining issues in this article involve Uniocn
proposals that would treat certain non-uniformed officers, i.e.,
Import and Entry Specialists and Senior Import Specialists, more
like uniformed CBPOs when it comes to the length of time they
must wailt tc participate in the bid and rotation process.
Unlike the Union, however, I conclude that the Employer has
cffered compelling mission-related reasons Zfor treating them
differently. Essentially, management argues that 1t takes 3
years for Import and Entry Specialists to acgquire the skills
needed to effectively execute the duties of their position, and
that permitting Senior Impcrt Specialists to rotate after 3
years, 1instead of 4, would reduce the productivity of the teams
they are assigned to. The Empioyer’s position is logical and
persuasive and the Union has provided no basis to second-guess
the Emplover’s judgment. Consequently, the parties ghall be
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ordered to adopt the Employver’s final offer to settle their
impasse.

6. Duration

a. The Union’s Position

The issues 1in this article that should determine whose
proposal is adopted involve the termination date of the contract
and the ability to partially reopen the contract during its term
or when management makes a mid-term management rights change
that relates to a term contract article. In Section 2.A., the
Union proposes that the contract terminate on a precise date
while management proposes that 1t remain in effect for 2 years

after it is eventually implemented. The Union “seeks to protect
itself against any management delaying tactics that postpone a
prompt implementaticn.” By proposing a precise termination

date, the Union has created a risk for both parties of a
shortened contract should they attempt to delay implementation.
In contrast, the Employer’s propesal “rewards a delay strategy
postponing for 3 years when the Union will once again have the
right to come to the term table to improve on or refine the
conditions set by this agreement.” The Union’s current
proposal, which would establish approximately a Z-year
agreement, “compares faveorably to labor agreements in general.”
It also recognizes that the parties have not had a chance to add
new 1issues to their term table discussions since June 2007.
Consequently, an “October 2012 term agreement would have forced
the Union to wait 5 years to add any 1issues to the term contract
process.” Finally, beyond its reasonableness and the penalty it
creates for the party that seeks to delay implementation, the
Union’s proposal “is consistent with the NTEU-Customs contract
which also set a precise date for the contract termination.”

In Secticon 3.A., ths Union proposes that either party be
able to reopen two articles halfway through the term of the
contract, enabling either party to “renegotiate” a contract
provision that 1s not working. Given that thousands of newly-
hired employees are ccming under the contract for the first
time, the continuing practices established by three prior units
are being replaced simultanecusly, and the naticnal parties have
a long record of conflict, “there 1s more than a fair chance
that one or more provisions of this contract will not work as
intended.” Without & reopener clause, the parties will have to
rely on more adversarial approaches that “fly in the face of the
Statute’s goal of promoting amicable settlements.” The proposal
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also reflects the Union’s attempt tc address the FLRA's
instructions 1in a prior situation that arose between 1t and
Customs involving management’s right “to make midterm changes in
working conditions that could wvery easily relate to how one or
more of the contract articles operate.”2¥ Management’s proposal
assumes this situation could never happen, and if 1t happens,
“leaves the record unclear as to what rights the Union has and
retains.”

Among the less significant issues remaining in this
article, in Section 1.A., the Union’s ©proposal 1s more
definitive because of its use of the abbreviation “i.e.,” rather
than “e.qg.,” which management proposes be used. There should be
“absclutely no doubt as to what act constitutes ‘execution’ of
the agreement,” and 1its proposal makes c¢lear that it 1is
whichever of the two c¢ited actions occurs first. In contrast,
the management proposal leaves the door open for other possible
acts of execution, which creates the potential for confusion.
In Section 1.B.Z2., the Union’s extra clause clarifilies that,
should this agreement be settled by a Panel order, consistent
with case law, there will be no ratification and the date of
that order serves as the executicn date of the agreement, which
in turn triggers the agency head’s 30-day approval review.
Finally, in Section 2.A., the Unicn proposes that the agreement
be implemented on the 30" day after agency head approval.
Because half of the articles of the pending term contract have
already been Iimplemented, the Dburden on the Employer to
implement the remainder has been reduced. It sees “no need to
walt any longer than 30 days,” and the Employer has presented no
evidence as to why the iImplementation should be delayed.

b. The Employer’s Positicn

The Employer’s proposals concerning the issues that remain
at impasse 1in this article provide ™“a clear procedure for
accomplishing the goals of a duration article” that would
“better avold any interpretation issues.” Unlike the Unicn’s
proposal, anyone who reads the Employer’s article will easily
comprehend: (1) when the agreement 1s considered executed and
submitted for agency head review; (2) what happens 1if the
agreement 1s disapproved or the Union fails to ratify; (3) how a
pending negotiability appeal impacts the implementation of the
agreement; (4) how the parties deal with the option to explore

24/ See U.S. Department of the Treasury, Customs Service,
Washington, D.C. and Naticnal Treasury Employees Union, 59
FLRA 703 (February 27, 2004).
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“severance”; (5} the exact timeframe when the agreement will
become effective; (6) the duration of the agreement; and (7) the
rules that a party must follow when seeking to renegotiate the
agreement. Moreover, “CBP has clearly demonstrated that 1its
proposal 1s comparable to the industry standard.” In this
regard, during the interest arbitration hearing the Union agreed
that 2-year agreements are the norm in the federal sector. The
Union’s assertion that the CBP and NTEU relationship Jjustifies
the need for a much shorter duration “is unsupported by any
persuasive evidence.” Even 1f it 1is correct about the poor
relationship of the parties, by providing greater stability the
Employer’s approach “is a more logical option then expeditiocusly
sending the parties right back to what will be unavoidable
impasse litigation.” Given the time, resources, and funds that
CBP has devoted to the negotiation of this contract, including
over $400,000 that it has borne in travel and per diem expenses
for the NTEU bargaining team, the impositicn of its article is
the far more reascnable solution to the parties’ disagreement.

CONCLUSION

Upon reviewing the parties’ positions concerning the key
issue in the Duration article, I am noct persuaded that the
length of the parties’ initial CBA should be determined on the
hasis of whether the FEmployer will attempt to delay 1its
implementation. The record shows that the parties have been in
the process of negotiating thelr first agreement since 2007.
Under the Union’s final offer, they could start renegotiating

the CBA in as little as 2 vyears. Contrary to the Union’s
assertion, a 2-year duration does nct compare favorably to labor
agreements in general. The overwhelming practice in the federal

sector, as elssewhere, 1s for contracts to have 3-year terms.
For these reasons, I shall order the adoption of the Employer’s
final offer.

7. Employee Rights

a. The Union’s Position

Both of the Union's proposals “afford employees accused of
misconduct with a measure of due process that will help level
the playing field for employees when dedling with  CBP
investigators and deciding officials.” In Section 10.C., CBP
would acknowledge its obligation to provide employees with video
and audic recordings of alleged employee misconduct on a timely
basis so that the employse can respond te the allegations while
the events at issue are currént. The Union’s proposal sets no
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time frame for management except for the understanding that CBP
proceeds at its peril if 1t unreascnably delays providing such
recordings before permitting the employee to respond. Under
CBP’'s proposal, an employee would only be provided with an
adverse audio/videc recording when discipline 1s actually
proposed. Responding to recorded events within 2 tc 4 weeks
puts an employee in a much better position than having to wait
up to a year, as 1s often the case when discipline is finally
proposead. The Union’s proposal reflects a continuation of the
status gquo in terms of the basic due process right of employees
to be informed of their alleged improper conduct on a timely
basis sc that they can provide an informed responss, and 1s no
different than what the parties have already agreed upon in
Section 9 of this article, which is essentially a restatement of
Article 3, Section 12, of the expired NTEUG-Customs contract,
The only difference between Section 9 and the Union’s proposal
is that “technology has {] progressed tc the point where alleged
employee misconduct can now be captured via CBP audio and video
surveillance.” While the medium has changed, the due process
right of an employee tc be informed of alleged misconduct on a
timely basis has not.

The Union’s second due process proposal, found in Section
10.D. of its last best offer, would give employees 48 hours to
have their sworn investigatory interview affidavits reviewed by
a Unicn representative prior to signature. Its propesal
recognizes that sworn affidavits often are the key pieces of
evidence for management in the disciplinary process and provides
the employee with the cpportunity to refute a particular
allegation or put their bpbehavicr 1in context. In either case,
“it is important that the affidavit be accurate and complete.”
In most cilrcumstances, the CRBP investigator interviews the
employee at the end of the investigation after having talked tc
other relevant witnesses and reviewed documents. The
interrogaticn occurs under very stressful conditions. Its
proposal would allow an employee to consult with a Union
representative to ensure that the affidavit 1s truthful,
complete, and explanatory. Because management i1s under no time
frames in the conduct of its investigaticn, except for the
requirement that it issue discipline in a timely manner, “it is
not unreasonable to allow an employee up to 48 hours to confer
with their NTEU representative on what could be the most
important piece of evidence for beth the employee and the
employer in the disciplinary process.” Furthermore, CBP’s
witness c¢n this matter admitted during the arbitration hearing
that currently employees are permitted to cconfer with their NTEU
reprezsentative in private at the conclusicn of an investigatory



-4 4 -

interview but before they have signed and submitted their sworn

affidavit. The witness did not offer any evidence how an
employee’s consultation with tTheir NTEU representative was
materially different frem the current practice, how it

interfered with any management right, or how the implementation
of NTEU’s preoposal would interfere with their investigation.

b. The Emplcyer’s Position

On the first igsue that remains in dispute in this article,
the parties already have agreed to reference the sections of the
articles addressing the procedures for taking a disciplinary
and/or adverse action. Specifically, Section 5.B of the
Disciplinary Actions and Section 5.A of the Adverse Actions
articles include agreed wording that, along with the prcoposal
letter:

[Tlhe employee will be provided, to the extent such
information exists and is related to the action, a
copy of those porticns of all written decuments which
contain iInformation or evidence relied upon by the
Employer as the basis for the action, those portions
of written documents that are favorable to the
employee, and the investigative report. In addition,
in the event the Employer reviewed video or audio
surveillance recordings in proposing the action, such
recordings will be made available for review by the
employee.” (Emphasis added by Employer)

At the “eleventh hour,” the Union has proposed to add wording
that serves no practical purpose other than as a “litigation
tactic.” The Employer already has agreed in the Discipline and
Adverse Action articles to propose actions in a manner that is
fair, impartial and timely (i.e., 80 as not to create an
unreasonable delay that materially prejudices the employee).
When combined with the parties’ agreement to provide information
relied upon {including video or audio recordings), the Union has
failed to demonstrate why 1ts proposal should be added to
section 10.C. The Union’s propcsed wording alsc contradicts
itself. In this regard, while the parties have agreed that the
information relied upon will Dbe provided at the time
disciplinary or adverse action 1is proposed, “NTEU is suggesting
that language be added [] codifying an Employer recognition that
providing a recording before (or even 1if) a decision is made to
propose such an action 1is vital.” This would “only confuse
managers and employees operating under the contract.”



The Employer’s other area of disagreement with NTEU's
proposal concerns whether a minimum of 48 hours to review an
affidavit with a Union representative 1s necessary. Whiie the
proposal “doesn’t even contemplate an employee who may opt not
to have representation,” the Union has never articulated a need
to change the reasonable time standard carried over to CBP from
the Customs Service, such as examples where 1t has been subject
to third-party review via the grievance procedure or ULP
process. In addition, adopting the Union’s “arbitrary floor”
would lead to “administrative chaos” and "“the potentiai for
delaying the need to conduct rapid investigations on critical
matters.” The testimony of a senior official from the Office of
Internal Affairs reiterated that no two investigations are the
same. Some interviews reqguire a lengthy series of guestions,
while others may not, but the Union’s proposal would mandate 48
hours for review even if an affidavit is brief. It also does
not take into account the potential need to obtain critical
information from an interview faster than 48 hours and, 1if
imposed, would contribute to the disappearance of physical
evidence “and an enhanced likelihcod for taililored answers would
develop.”

CONCLUSION

Upon careful consideration o9f the evidence and arguments
provided by the parties on this articie, I shall order the
adoption of the Fmployer’s final offer to settle the matter. 1In
view of the many provisions that already have been agreed to in
the Adverse Actions, Disciplinary Actions, and Employee Rights
articles, the Union has failed to substantiate the need for
further due process protections to “level the playing field” for
employees accused of misconduct by the Agency. Given these
safeguards, the benefits of the Union’s proposal concerning
video and audio recordings are marginal at best, and it has
provided no examples of previocus instances where employees have
been harmed because recordings were supplied for the first time
when discipline was actuvally proposed. The situation is similar
with respect to 1its proposal to grant employses accused of
misconduct a minimum of 48 hours to review affidavits with a

Union representative. In this regard, the Employer’s expert
witness on thils point was persuasive 1in pointing out the
potential hazards of a “one-size-fits-all” approach. The Union

has not =shown that CBP’s current practice o¢f permitting
employees a reasonable amcunt of time at the end of the
investigatory interview to review affidavits with a Union
representative, which would continue under the Emplecyer’s final
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offer, has caused problems that warrant the adoption of its
approach.

8. Equal Employment Opportunity

a. The Union’s Position

The parties’ dispute in this article “boils down to whether
the parties will continue to test” a hybrid alternative “to the
two current methods of challenging alleged discriminaticn, i.e.,
the statutory/regulatory process administered by the [Equal
Fmployment Opportunity Commission] and the negotiated grievance-
arbitration procedure.” The hybrid approach, which the Union
persuaded the Panel to order the Customs Service to adopt in
1999 for a 20-case experiment,gﬁ/ “mixes the hest of each to
produce a far supericr alternative to either current approach”
by combining “the arbitraticn and cne-stop, broad scope elements
of the grievance process with  the low cost and fact-
finding mechanics of the EEOC process.” In the turmoil of the
past decade, “the hybrid discrimination experiment got lost in
the tumult,” and the Union “now seeks to restart that process to
determine” if the two “flawed” .discrimination appeal methods can
be improved. The core of the Union’s hybrid approach contains:
(1} the requirement for a Report of Investigation (ROTI); (2) the
use of an arbitratcr employing med-arb techniques; and (3) a cap
on union/emplcyee costs. These are the issues that “should
determine whose propesal is adopted.”

Its proposal in Section 6.D. would continue the use of the
ROI element of the Panel-imposed hybrid alternative reguired by
the EEOC for the statutory/reqgulatory process. The ROI is a
“non-adversarial, fact-gathering process conducted by an
uninvolved employee representing neither side that results in
what 1s widely considered to be an excellent factual reccrd on
which to further process the dispute.” This element of an
investigation over alleged discriminaticn should not be denied
an employee simply because he or she used the negotiated
grievance-arbitration process to resclve the allegaticn. The
last EEOC study of the cost of an ROI demonstrated that it is
not expensive, i.e., the cost was $2,418 per ROI in 2003, down
from $3,247 in 1993. The Union’s propocsal in Secticon 6&.E.

Department of the Treasury, U.s. Customs Service,
Washington, D.C. and NTEU, Case No. &8 FSIP 52 (May 13,
1999) .
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concerns “the mechanics of the third-party neutral’s
involvement.” The Employer’s treatment of those details
requires the use of EEC-experienced arbitrators, but it “never
explains where they will come frcom.” Management also proposes
that the arbitrator’s decision, which under the Statute 1is
“final and binding,” 1s subject to review by scome higher
management ievel 1in the agency. Any proposal “to subjugate an
arbitrator’s decision” to additicnal management approval “is an
illegal demand for the Union to waive a statutory right to a
‘final and binding’ decisich, appealable only to the FLRA.”

In Secticn &.F., “for a variety of reascons” the Union
proposes to continue the $750 cap on the cost of arbitrating
these matters imposed by the Panel. In this regard, there are
about 275 formal EEC complaints at CBPF each vear and “if even
half of them are now redirected into the hybrid process, that
would be a serious financial burden con the Union.” 1In addition,
“the arbitration of discrimination disputes 1s generally
regarded as greatly reducing employer costs overall.”?® If
employees elect to use the hybrid process, their only recourse
is arbitration, and 1t would be unfair to them to have the
merits of their cases “weighed against the local chapter’s costs
in determining whether the Union will move the dispute to
arbitration.” Finally, the Arbitrator should take judicial
notice of the case law at the state level which holds that when
employers reguire employees to defer any discrimination
allegations to arbitration rather than EEQOC or the courts, “due
process requires that the employee’s cost of doing so be capped
at a reasonable figure so as not to be an effective bar to a
full and fair appeal.”Z/

26/ The Union clites articles by the General Services
Administration’s Office of Egual Employment Opportunity,
“The Cost Savings Associlated with the Alr Force Alternative
Resolution Program”; “Using ADR to Resolve Worker’s
Compensation Claims” by Jeffrey Schieberl; “Alternative

Dispute Resclution: A Cost Effective Solution to
Litigation” by Robert Caldwell; and “The Promise of ADR in
the Public Sector - A Workable Response to Sovereign

Immunity” by Arnocld Zack.

27/ In support, the Union cites Armendariz v. Foundation Health
Psychcare Services, Inc., 24 Cal. 4th 83 (2000); McCoy wv.
Superior Court, 87 Cal. App. 4th 354 (2001); and Cole v.
Burns Int'l Sec¢. Servs., 105 F.3d 1465 (D.C. Cir. 1997)
citing the Supreme Court in Gilmer v. Interstate/Johnson
Lane Corp., 500 U.3. 20 (1991).



-4 8-

O0f the remaining disputed issues 1n this article, in
Section b5.D., the Union proposes that when employees allege
discrimination they can alsc include with that T“hybrid
grievance” any allegation about contract infractions, regulatory
violations, past practice inconsistencies, etc. This is “driven
by & concern for litigation economy and the desire to avoid
having multiple arbitrators deal with the same factual problem.”
The Employer’s propesal 1in Section 12, on 1its surface, would
give the Union “summary statistical data,” which “could be
anything.” Its offer alsc omits data about age and suggests “a
certain unpredictability and lack of comparability with the
words, ‘but not necessarily all the categories during the same
vear’.” In summary, the Employer’s ocffer should ncoct be adopted
“especially given that 1t puts management 1in the position to
argue that future data requests are ‘covered-by’ this poorly:

worded clause.” Finally, “there is ne substantive difference
between” the Union’s proposal in Section 12 and the Emplover’s
proposal in Section 13. While it “can live with either,” the

Unicn’s “is the more informative” and should be adopted for that
reascn alone,

b. The Emplcyer’s Position

The parties’ main conceptual disagreement in this article
is whether the EREO Grievance Procedure contained in the former
Customs-NTEU contract provided significant benefits to the
parties and employees toc “warrant adoption into the parties’
first naticnal [CBA].” In this regard, less than 30 percent of
the current bargaining unit has had access to these, or similar

procedures. The procedures “are complex and extremely
challenging to navigate by the most skilled representatives and
practitioners, let alone understandable to the general

population expected to use them,” as demonstrated Dby the
evidence presented by the Union at the interest arbitration

hearing. FFor example, rather than relying ocn the contractual
wording, the Customs Service and NTEU found it necessary to
issue extensive guidance on how to use the procedure. In fact,

“the process described in the contract was so unintelligible”
that it went practically unused for the more than 10 years of
its existence. Hence, early 1n the negotiations the Employer
proposed to defer to the Statuteory EEC Complaint process for the
handling of EEQO claims. After extensive discussions, however,
the Union was able to convince management that there may be some
speculative benefit to estabhlishing a simple, more expedient EEO
Grievance procedure. As a result, CBP’s last best offer is to
insert the successfully negotiated and agreed upon grievance and
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arbitration procedure contained in Articles 27 and 28 of the
parties’ ccllective bargaining agreement, with only siight
modifications, “in lieu o¢f the 1investigation and complaint
processing stages of the formal statutory EEO complaint
process.”

Its proposal clearly meets the Union’s interests in a
manner that 1is clear and reduces confusion.” In contrast, the
Unicn’s propesal “undermines its own objective” by attempting to
incorporate all of those peorticns of the statutory process it
views as valuable, while discarding the rest. For example, in
addition to the grievance prccedure, the Union seeks the ROI,
which contributes close to 6 months of complaint processing

A%

time. The Union’s proposal 1s so confusing “it was not able to
adeguately explain 1its process to the Panel during the hearing
with any reasconable clarity.” It alsco failed to offer any

substantive explanation as to hcow its propesal furthered its
stated objective of reducing prccessing times, which 1in fact
“will result 1in at least the same prcocessing time” as the
statutory EEQ procedure. In additicn, the Union’s proposed
article would not provide a clear and appropriate mechanism for
addressing certain types of complaints by employees and the
review of an arbitrator’s decision and appeal to the EEOC. The
Empleoyer’s proposed article 1is supericr to that offered by the
Union and, consegquently, should be adopted by the Panel.

CONCLUSION

Having considered the parties’ positions on this article I
am persuaded that, on balance, the Union’s final offer provides
the more reasonable bkasis for resolving the dispute. The
“hybrid” alternative to processing discrimination complaints was
originalily imposed by the Panel on the Customs Service and NTEU
in 1999 after an extensive factfinding hearing was conducted by
a Panel Member who had been a former administrative judge at the
EEOC. It was recommended by the Panel Member, and adcepted by
the Panel to settle that case, only after he had brought to bhear
his <considerable expertise with tThe statutory EEOQO process.
While the parties cffer different explanaticns for why it was
rarely used, it 1is clear that the hybrid procedure, which is the
Union’s final offer, still has not been given a fair trial. It
is also clear that the Emplcyer could have chosen not to counter
the Union’s preposal but instead developed 1its own alternative
approach to preccessing employee allegations of discrimination.
The Employer’s final offer 1is troubling because it includes a
provision that was never adequately explained permitting agency
head review of the arbitrator’s decision, making it even less
“final and binding” than the usual federal sector arbitration.
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Given the history of how the hybrid procedure was developed, the
defect 1in the Employer’s proposal, and the constraints of the
final-cffer selection process, I shall order the parties to
adopt the Union’'s final offer. Hopefully, during the term of
the CBA, it can receive the trial it was originally designed to
have.

9. Firearms (Union)/Use of Force & Firearms (Employer)

a. The Union®s Position

Before turning to the merits on the four issues that remain

in dispute in this article, the Union must address the
Employer’s allegations that its propeosals in Sections 15.F. and
Z22.B. are not within management’s duty to bargain. With respect
to Section 15.F., the Union incorporates by reference its

discussion under Attire and Appearance, Section 2.C., in support
of 1ts position that adding suspenders to the CBP uniform
program as a voluntary wear item is negotiable. In this regard,
CBP presented no evidence in the arbltration record that the
implementation of NTEU’s proposal implicates any management
right. As previously noted, FLRA precedent establishes that an
agency must present some evidence that a union’s proposal
implicates a management right and that a bare assertion 1is
insufficient to relieve an agency from its bargaining
obligation. In addition, even 1f 1t had provided more than a
bare assertion, “CBP's discriminatory application of its policy
concerning the use of szuspenders and a camel pack hydration
system” prevents it from raising a management’s rights argument,.

The Employer’s allegation that Section 22.B. does not
concern the conditions of employment of unit employees 1is
equally misplaced. A propocsal concerns a condition of
employment 1f it pertains to bargaining unit employees and there
is a direct connection between the proposal and the work
situation or employment relationship of unit employees. The
fact that an employment policy involves off-duty employees or
relates to an off-duty situation does not necessarily disqualify
it from being a conditicn of employment.gy Section 22.B., which
is a roll-over preovision from the 1996 contract, concerns the
situation where a CBPO “is told by state or local authorities
that s/he does not need permission from the state to carry a

28/ The Union cites DHHS, SSA, Baltimore and AFGE Local 1164,
36 FLRA 655 (1990) and Department of Air Force, Griffis,
AFB and AFGE Local 2612, 37 FLRA 570 (19%0) to support its
position.
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personally~owned weapon because s/he works for CBP.” As such,
the proposal has a direct connection with the CBP work situation
or employment relationship because 1t 1s the CBPO employment
relationship per se that creates the circumstances requiring the
assistance of CBP. It is similar to Sections 21 and 22 of the
Use of Force article where the parties have already agreed to
recognize the relationship of firearm carriage while ocff-duty
with employee conditions of employment. A1l three provisions
are designed to ensure employees understand that they have the
same rights as private citizens concerning off-duty privately-
owned firearm carriage but that they must nevertheless follow
all related state and local procedures, and help “ensure that
employees will not engage in off-duty conduct concerning the
registration of firearms that might ultimately lead to
discipline.”

On the merits of 1its proposals, Section 15.D. would permit
CBP, at its sole discretion, to provide CBPOs with additiconal
remedial firearms training. Such training would assist them 1in
qualifying with the basic firearm and intermediate use of force
devices, such as batons, tasers or OC spray, and in learning how
to react in a particular use of force situation. As the Union’s
firearms expert testified, additional firearms training improves
a CBPO’s performance 1in the use-of-force arena, reduces the
potential legal liability, helps to protect the public, helps
the employee avoid termination, and reflects the reality that
the nation’s enemies are constantly “training” with their
firearms. Including the proposal in the CBA 1is necessary
because, at present, the CBP Headquarters management style is to
provide very little discretion to local managers and supervisors
on most matters. Rather, ™“local officials are expected to
follow national policy and procedures and are reticent to go
beyond such procedures” and, without such autheority, additiocnal
remedial training “would not be provided to the detriment of the
Agency, employees and the public.” The proposal meets
management’s legitimate interest to have a highly trained work
force but allows the Agency tTo determine whether or not to
provide the additicnal training.

The parties do not appear to be far apart regarding their
respective proposals on Section 15.E. The Union’s proposal
would require CBP to provide it with data, in an Excel spread
sheet, when CBPOs are injured during use-of-force training.
This would permit the Unicn to determine which aspects of CRP’s
firearms training, 1f any, are causing employees to be injured
and tc engage with CBP to address such circumstances and
injuries. In Section 15.F., as in the Attire and Appearance
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articie, the Union proposes that CBPOs be permitted to wear
suspenders to support the welght o¢f the firearms duty belt and
other required eguipment. During the arbitration hearing, the
Union established that CBP employees carry the following items
on their gun belt: pistol and holster, magazines, one or more
pouches, a baton, CC spray, handcuffs (cne or more sets), a

taser, a radio, a PRD radiation pager, a glove pouch, a
fiashlight, a knife and/or multi-toocl, prcbes, panel poppers and
screw drivers for wvehicle inspections. It also established that

CBP Marine Instructors wear the auto inflate PFD suspenders and
heavy duty rain pants with suspenders, that the United States
military uses load-bearing suspenders, that there are suspenders
with a breakaway snap designed to help defeat grabbing, and that
a heavy gun belt can cause damages tc a nerve 1in the thigh
resulting in meralgia paresthetica that could be alleviated by
wearing suspenders. The Employer, however, presented no evidencs

during the arbitration  hearing “to rebut  the evidence
establishing the benefits to employees from being able to wear
suspenders.” As the Union related during the arbitration

hearing, currently, when CBFOs ask management for the right to
wear suspenders, they are coften told that perhaps they need to
take a fitness-for-duty examination. A “more enlightened
appreach” would be te recognize that, by loading down the
employees’ gun belt with the above-described equipment, CRP has
created a health and safety concern for many officers by
straining their hips and backs. Suspenders would help reduce
this adverse impact, and are regularly. used by the U.S.
military, police departments and non-bargaining unit  CBP
employees.

As the Union stated in defending the negotiability of its
proposal, Section 22.B. 1is a roll-over provision from the 1996
Customs-NTEU contract addressing the situation where a CBPO is
told by state or local authorities that s/he deoes not need to
comply with local firearms registration requirements for
personally-owned weapons because s/he works for CBP, a federszl

agency. The mere fact that CBPOs work for CBF and are
authorized to¢ carry an Agency-issued firearm, however, “has
nothing to do ith compliance wit state and local law

concerning the carriage of a persconally-owned firearm.” As &
result, the CBPO may have difficulty getting such a state or
local permit without CBF assistance, and could thereafter be
found in violation of law for carrying a firearm without proper
authority. The proposal 1s related tc Secticns 21 and 22 of the
article where the parties have already agreed to wording that
recognizes the relationship of firearm carriage while off-duty
with the employee’s emplcoyment with CBP. A1l three provisions
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are designed to ensure that employees understand that they have
the same rights as private citizens concerning off-duty
privately-owned firearm carriage but that they must nevertheless
follow all related state and local firearms registration and
carriage procedures. The adoption of Section 22.B. would ensure
that employees “comply with local or state law concerning the
registration of thelr personally owned firearm,” and satisfies
the legitimate interests of both NTEU and CBP that employees not
subject themselves to discipline concerning the registration of
their personally owned firearms for off-duty use. Cn the other
hand, CBP has rzraised no substantive management defense or
interest in opposition to NTEU"s proposal.

k. The Employer’s Position

The Union’s proposal 1in Section 15.F. provides employees
“unfettered discretion to medify the manner in which they carry
thelir service-issued firearm and other use of force devices by
adding any type of suspenders they desire to their esuthorized

duty belt.” As written and explained, it excessively interferes
with managements right tec determine its internal security
practices, under 5 U.S.C. § 7106(a) (1). Alsc, to the extent the

Union’s propcsal addresses the means of performing work, it is a
permissive topic of bargaining under 5 U.S.C. § 7106 (b) (1) over
which the Agency elects not to bargain. In this resgard, thes
FLRA has “undisturbed precedent addressing alternate methods of
carrying reguired egqguipment.” In litigation involving the same
parties, CBP and NTEU, 5% FLRA 978 (2004}, the FLRA found that
the Agency established & reasonable connection between the
zuthorization of eguipment “used to carry and support [emphasis
added by Employer] a firearm that could prove dangerous to the
Agency’s personnel, operations, and general opublic, and 1its
right to determine internal security practices found in 5 U.S5.C.
§ 7106 (a)(1l),” and it asserts equivalent arguments 1in response
to the instant proposal. During the bargaining procsss, CBP
use-of-force experts articulated that the use of suspenders to
support the duty belt that holds agency-issued weapons would be
“an unnecessary addition to the uniform that could alsc be used
as a strangling device.” This could be “fatal to [CBPCs], and
dangerous to Agency operations and the traveling public,” and
would negate CBP’s internal security measure of prohibiting
suspenders because of the potential safety tfrepidation.
Moreover, as a "means" of performing work, the Unicn’s proposal
for additional tfools or devices to bz used to accomplish the
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Agency’s national security mission also constitutes a permissive
topic of bargaining under 5 U.S5.C. §7106 {b) (1).2¥

With respect to the Union’s proposal 1in Section 22.8B., as
explained by the Union during bargaining, it would require the
Agency to provide employees’ assistance in obtaining z state
issued permit to carry thelr personally-owned firearm during
non-work hours. There is no dispute that CBP’s Use of Force
policy “precludes unit employees from wusing personalily-owned
firearms on duty” and “provides armed employees with the ability
to carry their service-issued firearm during non-duty hours.”
Inasmuch as the Union has not demonstrated how 1ts proposal has
any affect on any aspect of Jjob functions, job reguirements, or
any other incidents of employment of bargaining unit employees,
it does not address a condition of employment, as defined in 5
U.S.C. § 7103(a)(14) and, therefore, 1is outside the mandatory
duty to bargain. In this regard, proposals that provide agency
services for non-work related purposes during non-duty time have
“routinely been found not to concern a condition of employment”
by the FLRA . 3%/ Furthermore, the FLRA produced “identical

conclusions” concerning bargaining proposals invelving
perscnally-owned weapons 1in National Treasury Emplovees Union
and U.S5. Customs Service, 58 FLRAR &11 ({(2003). Similarly, the

Union’s proposal falls to meet the second prong of the FLRA’s
two-part test to determine if a proposal involves a condition of
employment, I1.e., whether there is a nexus between the proposal
and the work situation or employment relationship of bargaining
unit employees, and is therefore outside the duty to bargain.2/

On the merits of the issues in this article, the parties’
proposals are significantly different in two areas.?2 The
Emplover’s article should be adopted bkecause “it is less
cumbersome to administer, meets the realities of today’s work
environment, and provides the more appropriate sclution te an

29/ The Employer cites AFGE Local 1917 and Dept. of Justice,
INS, 55 FLRA 228 (1999) to support its position on the non-
negotiability of the Union’ proposal.

24/ As an esxample, the Employer provides the FLRA's decision in
Metal Trades Council, 18 FLRA 326 (1885).

25/ The FLRA's two-prong test for determining whether a matter
concerns a condition of employment 1s  established in
Antilles Consolidated FEducation Association, 22 FLRA 235
(1986) {Antilles).

32/ CBP has agreed to NTEU’s last best offer in Section 14.E.



issue with many unknowns.” In this connection, in Section 22.B.
the Union is attempting to “roll-over” a provision from the 1956
Customs-NTEU contract which reguires the Agency to provide
employees’ assistance 1in obtaining a state 1issued permit to
carry their personally cwned firearm during non-work hours. CRP
disagrees that the phrase “roll-over” 1s appropriate in
analyzing this disagreement inasmuch as there is a past practice
in effect of not providing such a letter. Under law, Therefore,
this practice ‘“overrides” +the wording in the Customs—-NTEU
contract and “should be viewed as the status quo."iy More
importantly, emplcyees do not need management to provide such a
template letter 1in today’s clrcumstances. First, the proposal
“seeks to mitigate the adverse impact when there 1s none.” The
provision in the former  Customs-NTEU contract addressad
situations in a time when Customs Inspectors did not have the
inherent authority to carry their service-issusd weapon with
them on a 24/7 basis in accordance with policy. Today, however,
all CBPOs have the ability to carry their service-issued weapon
on a 24/7 basis, including non-duty hours.

In additicn, there 1s nc demonstrated need for the proposal

and it ‘“would only serve to add a layer of unnecessary
administrative burden” since the Union’s article “conflicts with
itself.” For example, Section 21 captures the parties’

understanding that anything outside the Agency’s 24/7 off-duty
carry authorizaticn 1s addressed by the Law Enforcement Cfficers
Safety Act of 2004, codified at 18 U.S.C. §§ 926B-%26C. This
iaw allows gualified active and retired law enforcement officers
to carrv concealed firearms anywhere in the U.S. In light of
the 2004 legisiaticn, HNTEU has not demonstrated the need to
revert back to an unnecessary 1996 contract provisioen concerning
weapcns Carry. Administrative confusion would occur when
attempting to comply with NTEU’s proposal because employees and
managers woculd be confronted with a situation addressed in an
Agency policy that provides CBPOs off-duty carry of the service
issued weapon, a law that recognizes the right for a CBPO to
carry a ccncealed weapon under 18 U.5.C. §§ 926B-926C, and
NTEU’ s propoesal that would mandate a template letter that serves
no practical effect.

With regard te its proposal in Section 15.F. that empioyees
be given unfettered discretion to add suspenders to their

33/ The Employer «cites American [Federation of Government
Emplcyees, Local 2128 and United States Department of
Defense, Defense Contract Management Agency, District West,
Hurst, TX, 58 FLRA 519 (2003) to support its contention.
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authorized duty belt, the Union “has only raised vague
assertions and speculative anecdote to Justify such a
significant change to the status quo.” It provided a
“gpeculative emall” te support its claim that a medical epidemic
exists mnecessitating the use of tactical suspenders, and
proffered a CBP assistant Firearms Instructor tc demonstrate the
benefit of suspenders for the work force. The testimony and
evidence, however, failed to .shed any light on significant
details connected to the proposal, such as whether tactical
suspenders are appropriate as a tool in all CBP work

environments, which brand/design/color suspenders shcould or
should not be used, and how many CBPOs would use them. The
Unicon’s presentation was T“anchored to internet chat room
comments on suspenders, internet advertisements for suspenders,
and Wikipedia pcostings on belt suspenders,” but did not provide
the details that should krnown prior to modifying “the image

and tactical composition” of CBP’s inspectional personnel.
Thus, 1mposition of the Unicn’s article would result in having
an arpltrator answer the questions that should have been
answered during bargaining. Nor did the Union refute CBP's use-
of-force expert’s testimony that suspenders “would ke an
unnecessary addition to the uniform that could also be used as a
strangling device.” The Employer’'s proposad article avoids
these problems, “adds even more structure to the parties’ joint-
working group” where the parties could collaborate in answering
the lingering gquestions surrounding tactical suspenders and,
therefore, should ke adopted.

CONCLUSION

fter carefully reviewing the evidence and arguments
presented by the parties, I shall order the adoption of the
Employer’s final offer on this article. The key issues
remaining in dispute involve the Union’'s proposals to permit
officers to wear suspenders and tTo reguire Port Directors to
issue, upon reguest, a generic letter to (CBPOs in connection
with carrying personal firearms off duty. The Unicn’s proposal
is duplicative of 1ts proposal 1in the Attire and Appearance
article and, fcr the reasons discussed there, I lack authority
to reach the merits of this issue. On the second issue, aside
from the Union’s dogged determination to retain a provision from
the 1926 Customs-NTEU contract, I am not persuaded that the
generic letter it would require Port Director’s to issue would
be of more than marginal benefit to employees, particularly in
clrcumstances where the original Jjustification for such a letter
appears to have been overtaken by subsequent events.
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10. Holidays {Union) /Holidays and Religious - Observances
(Employer)

a. The Union’s Position

The Employer alleges that the Union’s Section 4.A. proposal
to  continue “Ycourrent  holiday procedures” i1s non-negotiable
because managemenit 1s entitled to have “one contract,” not
“separate agreements,” and that the Unicn 1s insisting on Ma
different agreement for each port or like entity.” While the
proposal recognizes the potential for permissive supplemental
bargaining, it “is a demand to continue a ‘past practice,’ not a
demand feor a written agreement (s} embodying those practices.”
In addition, the practices the Union wants tc continue deal with
procedures, “which 1s not something within management’s rights.”
Even the portion of 1its proposal to replace multiple local
practices with a single one 1is not a reguest to negotiate but
“the negotiated rule itself.” The fact that the shift to one
local practice may create a right to negotiate section
7106 (b) (2) and (3) matters is an obligation of law, not the
proposal, so 1t does not establish an independent contract right
to bargain. The Union intends that any such negotiation occur
at the national level between the two parties.

As for the Employer’s allegation this might result in
nultiple agreements or even one agreement with different
appropriate arrangement provisions unigue to one or more
locations, "“that assertion is speculative at best.” Management
does not know wha% the Union would propose once the focus is not
cn the procedure to be used but the impact of, and appropriate
arrangements for, the change to that procedure. Mcrecver, CBP
has “an obligation teo negotiate with the single exclusive
representative when it makes a change unigue to 3ust one office
of a naticn-wide unit.” The national Union will be that single
representative, even 1if it advocates for different arrangements
in different classes of ports, e.g., seaports, airports, small
poris, large ports, etc. The cnly role a new or supplemental
agreement would play, whether it 1s reached by negotiations or
mutual agreement, “is IF the parties permissively decide fo
execute one.” If one of those parties insists to impasss on
negotiating one, “the other retains its right %o refuse to
negotiate on whatever grounds appropriate,” so the proposal does
not reguire local supplemental negotliations. Finally, it 1is
“hypeocritical” fer management to allege that the Union 1is
proposing what potentially could be multiple agreements when its
own proposal recognizes lecally developed mutuzal agreements.
While an agreement reached by "mutual agreement” may not be the
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oroduct of statutory negotiations, it is a “collective
bargaining agreement.”

As to the merits of the parties’ proposals, the most
significant issue 1in this article deals with what holiday
assignment/approval process 1s adopted 1if the local parties
cannot reach agreement on a process, i.e., “will it be the
dominant local process in place or a new national one.” With
regard to the FEmployer’s proposal in Section 3.A.5.a.-c., the
Union “is perplexed as to why management proposes a separate
provisicn &= for dealing with ‘in lieu otf’ holiday
assignments/approvals separate from its Section 4.A. proposal
which deals with holiday assignment/approvals generally.” The
fact that the two propcsals are nearly identical is confusing,
and the proposal shculd be rejected for that reason. Under the
Union’s appreoach, all holiday assignment/approval issues would
be addressed through its Section 4.A. process. For example, if
an employse 1s assigned to work July 4, and thereby entitled to
an “in lieu of” holiday on July 3 or 5, the parties will address
that locally, ™as +they must have been dcing for the last few
years given the lack of a national policy.”

Turning to tThe partiesf Section 4.A. proposals, neither
side has analyzed the local holiday practices now in effect at

300-plus ports. Conseguently, it 1s “reckless” for management
tc propose to instantly replace all of those practices with a
national practice. Its proposal could create “local chaos”

because the first day the new contract goes into effect ™a new
process would be implemented in the middle of a holiday vyear.”
Any prior assignments or holiday leave approvals would suddenly
be null and void until the new holiday election process was run
and new assignments/approvals are made. In contrast, the
Union’s proposal “calils for incremental change.” First, if
there are a wvariety of local practices due to prior contracts,
the parties would revert to the NTEU-Customs practices, but only
as of the beginning of the next holiday assignment/approval
pericd. That "“meets the Employer’s goal of reducing the number
of practices in place, as well as assuring every port director
would have only one procedure to implement.”

The Union’s proposal also permits the creation of a local
agreement to do something other than adopt the local NTEU-

Customs practice. such agreement could be reached mutually or
through full statutory negotiaticns if both parties agree to
allow that on a case-by-case basis. If one of the parties

insists to impasse on negotiating & leoccal agreement, the other
side TM“retains its right to refuse to negotiate on whatever
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grounds apprcpriate.” As stated in its rebuttal to the
Employer’™s non-negotiability arguments, the Union’s proposal
does not reguire local supplemental negotiations but “only
specifies the rcle of any agreement flowing from them.”
Finally, while the Union also wants one process at tThe port
level where the assignment/approval decisions are made, there is
“*no need for every port to use the same procedure, irrespective
of size, history, mission, zand local demands.” Nor should a
pure senicority system be imposed throughout the country. While
seniority provides objectivity, it leads to newer employees
“never getting any of the major holidays off.” . Many of its
chapters have developed local agreements to integrate the newer
employees with senior employees so that senior employees might
get New Years and July 4 and the younger employees could get
Christmas. Management has offered no explanation why local
understandings should be Mtessed aside, nor any evidence
supporting the need for a radical change capable of creating
local chacs.” At best, 1t has taken an “oxymoronic position”
that there is a need for a single process 1f the local parties
are unable to agree on their own.

D. The Employer’'s Position

The Union’s Section 4.A. proposal would “forcel] the Agency
to wailve 1its unilateral right to have one contract with the
exclusive representative of the bargaining urit by insisting to
impasse on plecemeal TDbargaining.” Its response to the
Employer’s proposal that the article contain a standardized set
of procedures and arrangements for scheduling holidays is to
negotiate a different agreement with each “port or like entity”

within the single bargaining unit. Wnile a party 1s free to
propose such a concept, neither party is obligated to negotiate
over it to impasse. The FLRA has found a party engaged in bad

faith Dbargaining when 1t 1insisted on negotiating separate
agreements for different segments of cne bargaining unit, and
the NLRB has found this approach to be a “cancer” on the
collective bargaining process.2Y

(8]
[y
e

The Employer cites U.S. Food and Drug Administration,
Northeast and Mid-Atlantic Regions a&and AFGE, Council XNo,
242, 53 FLRA 1269 (1998), Department of Defense, Department
of the Army and the Air Force , Headquarters, Army and Air
Force Exchange Service, Dallas, Texas, 1% FLRA 652 (1985),
and E.7. Dupont de Nemors and Co. v. NLRB, 489 F.3d 1310
(D.C. Cir. 2007) to support its position.
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The main issue in disagreement in this article 1s whether
national procedures are appropriate as they relate to the
scheduling of holidays and the establishment of “in lieu of”
holidays. While the Union has proposed the continuance of local
practices until local bargaining is completed, “the Agency has
proposed the establishment o©f a clear and unambigucus set of
national procedures, which the local parties may deviate from in
narrcw areas cnly upon mutual agreement.” As its arguments in
this case are no different than those 1t provided in the Leave
and Fxcusal article kelow, the Employer hereby incorporates that
explanation into this section cf its brief. Based c¢n these
arguments and the information presented at the hearing, the
Agency’s proposed article “is far superlor to that of the
Unionfs,” so “the Panel must adopt the Agency’s prepeosal in its
entirety.”

CONCLUSTION

Bfter carefully examining the parties’ dispute 1in this
article, I conclude that the Union’s final offer provides the
better basis for resolving the matter. Reduced to 1its essence,
the Union 1is proposing to continue the current holiday
scheduling procedures at CBP’s numercus ports of entry and,
where there are conflicting local agresments, the holiday
procedures in the expired Customs-NTEU agreement would govern.
While the Fmployer alleges that the Unicn’s version of a
“contilnuation of past practices” provision would result in the
waiving of i1ts statutory right toc have one contract with the
exclusive representative of the bargaining unit, it has either
misread or disregarded the Union’s explanation of its proposal.
Consistent with the Unicn’s explanaticn, nothing in the plain
wording of the proposal requires local negotiations, i.=.,
“piecemeal bargaining,” over holiday practices. Since the
FEmployer does not also allege, nor is 1t apparent, that the
issue of holiday practices involves any underlyving management
right which would otherwise render it nonnegotiable, its
jurisdictional argument must be rejected.

On the merits of %the parties’ final offers, it does not
appear that either side has actually researched local heoliday
practices and analyzed their impact on Agency operations. As in
any situation where a party 1s proposing to change past
practices, however, the Employer bears the initial burden of
demonstrating why the adeoption of naticnal procedures 1is
necessary. Other than forcefully expressing its preference for
their establishment, and claiming that differing local
procedures, among other things, cause unnecessary distractions
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and disrupt Agency operations, 1t has not substantiated those

claims on the basis of record evidence. Thus, I am not
persuaded that the Employer has demonstrated the need Zfor the
change it 1s proposing. Accordingly, I shall order the adoption

of the Union’s final offer on this article.

11. Leave and Excusal

a. The Union’s Position

As in the Holidays article above, management alleges that
the Unicn’s Secticn 2.D. propcsal 1s non-negotiable because it
is entitied to have "“one contract,” not “separate agreements,”
and that the Union is insisting on “a different agreement Zfox
each port or like entity.” While the proposal recognizes the
potential for permissive supplemental bargaining, it Vis a
demand to continue a ‘past practice,’ not a demand for z written
agreement (s) embodying those practices.” In addition, the
practices the Union wants to continue deal with procedures,
“which 1s not something within management’s rights.” Even the
portion of its proposal to replace multiple local practices with
a single one 1s not a reguest to negotiate but “the negotiated
rule itself.” The fact that the shift to cne lccal practice may
create a right to negotiate secticn 7106(b) {2) and {3) matters
igs an obligation c¢f 1law, not the proposal, so it does not-
establish an independent contract right to bargain. The Union
intends +that any such negotiation occur at the national level
between the two parties.

The Employer’s assertion that this might result in multiple
agreements o©or even one agreement with different appropriate
arrangement provisions unigue to one or more locations “is
speculative at best.” Management does not know what the Union
would propose cnce the feocus 1s not onr the procedure to be used
but the impact of, and appropriate arrangements for, the change

to that procedure. Moreover, CBF has Man obligation to
negotiate with the single exclusive representative when it makes
a change unique to just one office of a nation-wide unit.” The

national Unien will be that single representative, even 1f it
advocates for different arrangements in different classes of
ports, e.d., seaports, ailrpcrts, small ports, large ports, etc.
The only role a new or supplemental agreement would play,
whether 1t is reached by negotiations or muitual agreement, Y“is
1f the parties permissively decide tc execute cne.” If one of
those parties insists to i1mpasse on negotiating one, “the other
retains its right tc refuse to negotiate on whatever grounds
appropriate,” so the  proposal does not reguire local
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supplemental negotiations. Finally, it is “hypocritical” for
management to allegs  that the Union is proposing what
potentially could be multiple agreements when 1ts own proposal
recognizes locally developed mutual agreements. While an
agreement reached by “mutual agreement” may not be the product
of statutory negotiations, it 1s a “collective ©bargaining
agreement.”

The Employer has also declared that the Union’s Section 10
and 11 proposals are non-negotiable because they create leave
categories not found 1in statute or regulation. It is
“Yattempting to bootstrap some dicta found in [a] prior FLRA
decision[] to cast a shadow on the Union’s proposalis]” where
the case had nothing tfo do with whether the parties can use the
expressions "“maternity leave” or “paternity 1leave” to merely
describe cor label the periocd of time an employee must be away
frem work in connection with the birth of a child. Moreover,
its proposals would not create “categor[ies]}” of leave
tantamount tec annual, sick, or other compensated leave benefits.
The second sentences of the Union’s proposals meke clear that
the leave period 1s composed solely of annual, sick or leave
withcout pay (LWOP) , corsistent with FLRA  precedent.
Management’s negotiability declarations are “reckless
distortion[s] cf case law [] intended merely to obstruct
censideration of the substantive issues.”

On the merits of the issues in dispute in this article, the
Union’s proposals in Sections 2.D., 3.E., and 10/11 “stand out
in significance above the others.” In Section 2.D5., the Union
proposes a continuation of “current local leave procedures.”
Neither party has analyzed the local leave approval practices
now in effect at over 300 ports. Conseguently, it is “reckless”
for management to propose immediately to replace all of those
practices with a naticnal practice. As the Union demonstrated
at the hearing, local leave procadures in this unit often have
their own nomenclature and othesr unigque features, For example,
one of its exhibits described a local leave process built around
“short draw, normal draw, and long draw” annual leave slots. The
fact that neither party knew what tfhose terms msant “affirms
that 1lcocal leave systems should net be changed” without
“forethought and proci that the replacement system will work.”
The FEmployer’s prcposal, however, would reguire +that a new
process be implemented in the middle of a leave year.
Consegquently, it could create ™local chaos” 1f the CBA 1is
implemented before the end of the leave yzar in January 2011,
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The Union’s preposal, on the o¢ther hand, “Ycalls for
incremental change.” First, if there are a variety of local
practices due to prior contracts, the parties would revert to
the NTrEU-Customs practices, but only as of the beginning of the
next holiday assignment/approval period. That “meets the
Employer’s goal of reducing the numbker of practices in place, as
well as  assuring every port director wculd have only one
procedure to implement.” It alsc permits the creation of a
local agreement to do something other than adeopt the local NTEU-
Customs practice. Such agreement could be reached mutually or
through full statutory negctiations 1f both partiss agree to
allow that on a case-by-case Dbasis. If one of the parties
insists to 1mpasse on negotiating one, the other side “retains
its right to refuse to negotiate on whatever grcunds
appropriate.” As stated 1in 1ts rebuttal to the Employer’s non-
negotiability arguments, the Union’s proposal does not require
local supplemental negotiaticns but “Yonly specifies the role of
any agreement flowing from them.” Finally, while the Unicn also
wants cne process at the port level where the
assignment/approval decisicns are made, there 1s “no need for
every port to use the same procedure, irrespective of size,
history, mission, and local demands.” Nor should a pure
seniocrity system be 1imposed throughout the country: While
seniority provides objectivity, “it " leads to the vyounger
employses never getting any of the most desirable leave periods
off.” As a consegquence, many chapters have developed leoccal
agreements to integrate the newer employees with senior
employees so  that these are shared fairly. Management has
offered no explanation why local understandings should be
“tossed aside, nor any evidence supporting the need for a
radical change capable of creating leocal chaos.” At best, it
has taken an “oxymoronic position” that there 1s a need for a
single process if the local parties are unable to agree on their
OWTL.

Section 3.E. concerns the requirement for medical
documentatiocn for sick leave and sick leave restricticns.
Medical documentation 1is an issue of substantial concern to
employees because 1t can cost money, waste leave time, and be
used to harass them, as FLRA cases attest.®® To substantiate a
sick leave absence of 3 days of less, an employee typically
would have to pay the medical provider a fee, get an appointment
while i1l and, "“ironically, even take more time off to get the

35/ Department of Health and Human Services, Social Security
Administration, Baltimore, MD and AFGE, 37 FLRA 16l
(September 12, 1950) is cited by the Union in this regard.
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medical examination.” Under the Employer’'s proposal, a
supervisor “may” or may not impose  this  hardship when
“determined necessary.” This gives individual managers

“standardless and sole discretion” fTo decide, on a case-by-case
basis, “what kind of evidence or sick leave documentation they
will reguire and when,” and “shows no concern for the interests
of the employse.” It also greatly increases the risk of a
successful charge of disparate treatment, union animus, or even
unilateral implementation, as managers wuse this discretion
repeatedly. In the 1interest of efficient and effective
government, such litigation risk should be reduced, particularly
where management “never offered any evidence or explanation of
why 1ts managers must retain individual discretion over such
important matters.” The Union’s proposal, by only requiring
documentary medical evidence for sick leave of more than 2 days
or when the employee 1is on a restriction letter, “protects the
Employer and employees in a balanced manner” and is consistent
with 5 C.F.R. § 630.403.

The portien of its Section 3.E. proposal that deals with
sick leave restrictions would allow management to reqguire
medical documentation for future sick leave periods of 3 days or
less once it has provided certain due process protections for
the employee, such as the “minimal 1inconvenience” of notifying
the emplioyee of the basis for suspecting abuse of leave and an
opportunity to reply. The need for such protections 1is
substantiated by documentary evidence that one employee was
placed on leave restriction simply because he used 338.5 hours
of annual leave “in conjunction with regular days off and on the

weekend days.” There 1s nothing abusive about that, and
emplcyees should have an opportunity to reply before
restrictionsg are imposed. If notice and reply is not part of

the process, the Agency could take action without having first
heard the employee’s explanation, making it liable for the cost
of obtaining the medical documentation if it is wrong. The
Union’s propcesal also 1s comparable to provisions in the NTEU-
IRS and NTEU-Customs contracts while “management pressnted no
evidence of provisions comparable to what it proposes.”

The Union’s Section 10 and 11 proposals are virtualiy
identical to provisicns that were in the prior HNTEU-Customs

agreement. They currently remain 1in effect within CBP as
practices applicable te the thousands of CRBP employees who came
from that unit. The only substantive deviation is in Section

1C¢, where the Union has provided the Employer with the option of
either granting ¢ months off or deal with providing new baby
care facilities, such as a place to nurss, which will be



regquired by the new health care reform legislation in any
event.®® At no time in the hearing did the Employer “provide
evidence showing that one or more of the subsections did not
work.” This “should doom management’s proposal t©o create
entirely new words and contractual structure %o deal with an
issue that has worked fine for vyears.” Additionally, Dby more
caffirmatively continuing the practice of granting 6 months of
maternity leave, the Union’s proposzl would protect the Employer
from legal liability. In this regard, the EEOC has “challenged
employers that offer longer leave periocds for other causes of
physical incapacitation than it does for maternity periods” and
the parties have already agreed that employees may be given up
to 6 months leave for other physical incapacitations. Finally,
the NTEU-IRS contract uses approaches much closer to the Union’s
Secticn 10 and 11 proposals.

Among the remaining issues in this article, the primary
difference between the Union’s proposal in Section 4.D. and the
Employer’s counteroffer 1is that LWOP would be available 1if =z
Union o¢fficer mneeds 1t to attend the Union’s convention.
Casting a chapter’s vectes at a union convention “is a statutory
right.” Tf a delegate is unable to attend, the employees he or
she represents are disenfranchised, and this “should be avoided
if pcssible.” Finally, its proposals in Section B8.K.-M. come
from management’s leave manual and these T“very important
provisions” should be included in the contract “so that all
employees are more aware of them.” The Employerfs only objection
is that the issues deal with <travel and should have been
addressed while mnegotiating the Travel article. It never
explained why CBP’'s leave manual deals with home leave travel
issues, and “there 1s no harm to management from including these
provisions in the contract.”

b. The Employer’s Posiftion

The Union’s Section 2.D. proposal 1is non-negotiable for
same reasons as 1its Section 4.A. proposal in the Holidays
article, i.e., 1t would “force[] the Agency %to walive 1its
unilateral right toc have one contract with the exclusive
representative of the bargaining unit by insisting to impasse on

36/ The Union contends that the proposal 1s negotiable because
it gives management an option between what might be a non-
negotiable choice and a negetiable. It cites American
Federation of Government Employees and Alr Force Logistics
Command, Wright-Patterson AFB, Qhio, 2 FLRA 604 (January
31, 1980) in support of its contention.
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plecemeal bargaining.” Its response to the Employver’s proposal
that the article contain a standardized set of procedures and
arrangements for scheduling holidays 1s to negctiate a different
agreement with each “port or like entity” within the single

bargaining unit. While a party 1is free to propose such a
concept, neither party 1is obligated to negotiate over it to
impasgse. The FLRA has found a party engaged in bad faith

bargaining when 1t insisted on negotiating separate agreements
for different segments of one bargaining unit, the NLRB has
found this approcach to be a “cancer” on the collective
bargaining process.

With respect to the Unicn’s propesals in Sections 10 and
11, the Statute provides an unambiguous reguirement that parties
are to Dpargain only tc the extent that a propesal 1s not
inconsistent with federal law, governmenit-wide rule or
regulation, or agency regulations for which z compelling need
exists. Moreover, the FLRA has long held that fringe benefits
are only nagotiable to 'the extent they are not inconsistent with
law, government-wilide regulation, or agency regulation for which
a compelling need exists.?’ The Union’s propcsals, however,
would establish leave categories (i.e., “Maternity Leave” and
“Paternity Leave”) not provided for under government-wide law

and regulation. OPM regulations proscribing the categories of
leave (e.g., annual, sick and LWOP) are found at > C.F.R. § 630,
and “do not provide agencies any discretion to establish
additional leave categories.” In addition, the FLRA has

recognized that maternity leave 1s not a leave category, a
conclusion that would also apply to paternity leave .3/
Therefore, the Union’s propcosals conflict with government-wide
rules and regulaticns and are nonnegctiable.

On the merits of the main issues that remain in this
article, the Employer has made adjustments to 1its last best
offer that address the Union’s concerns on areas related to
leave policy. For example, consistent with the Union’s stated
interest during the arbitration hearing, 1t has presented a new
Section 6 titled “Leave for Maternity or Paternity Purposes,”
where employees can find an explanaticon of their entitlement to
reguest annual, sick and LWCP for such purposes. As a result,

37/ In support, the Employer «c¢ites Local 556, SEIU and
Department o©of the Navy, Navy Exchange, Pearl Harbor,
Hawaii, 25 FLRA 786 (1987:. '

38/ The Employer cites AFGE Local 3804 and FDIC, Madison
Region, 21 FLRA B70.



67—

the disagreement that should drive the Panel’s decision on this
article 1is whether there should be a single national procedure
for requesting and approving annual leave requests. Cn this
issue, the Employer has proposed a clear and unambiguous
procedure by which enployee reguests will be submitted and
considered. The procedure contains what is typical for all CBP
locations, i.e., an annual solicitation for vacation periods and
procedures for considering and resolving conflicts arising from
ad hoc requests. In contrast, the Union has proposed the
maintenance of current local procedures, subject to future
notice by the Employer, followed by “change bargaining .(through
impasse 1f necessary).”

The purpose of this contract is to establish a single set
of c¢lear and unambiguous work rules under which management and
employees will operate. Its proposal would do that on the
effective date of the contract while the Union’s “fails tc bring
any close to the disruption and dissatisfaction caused by the
statutory reguirement to maintain the remnants of the conditions
of employment the Agency, the Unien and the employees inherited
from i1ts former Agency and union affiliations.” Uncder the
Union’s proposed article, disparities in the ways employees are
treated would continue indefinitely until management notified
and bargained. Such differences do not support Agency operations
or efficient government, nor do they contribute to improved
employee performance. In fact, “the establishment of differing
procedures for employees who work side-by-side cause confusion,
dissatisfaction and cause unnecessary distraction” <from the
performance of their work. Despite the Union’'s failure to
demonstrate why it needs unique leave procedures at each of the
Agency’s more than 340 locaticns and, potentially, within each
work unit at each locaticn, “the Employver has provided an avenue
for the parties to deviate locally from the default procedures
upon mutual agreement.” This apprcach is consistent with other
areas in the contract 1in which the parties have reached
agreement.

In addition to providing employees and supervisors clear
expectations about how leave reqguests will Dbe submitted,
reviewed and processed, “it  promotes efficiency of the
government by eliminating the waste of time and resources
necessary to negotiate” over the same set of procedures.
Furthermore, given the likely increase in relocations resulting
from the enhanced employee regquested reassignment procedures, it
is important to have more standardized procedures to minimize
disruption when emplioyees relocate. In other words, with a core
of standardized national procedures, upcn approval of a request
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to relocate, employees will not need to be concerned about
having to learn a new set of administrative procedures
associated with requesting leave, o¢or how their reguests will be
considered compared to other employees aft the new location.
Based on the above, the FEmployer’s proposed article is superior
to the Union’s and should be adopted in its sntirety.

CONCLUSION

The parties’ jurisdictional arguments regarding the
Employer’s duty to bargain over the Unicn’s proposal to continue
current local lsave procedures are identical to those in the
Holiday article. If that were the only significant issue
remaining in dispute in the Leave and Excusal article,
consistency wculd reguire the same result, i1.e., the rejection
of the Employer’s legal position and the adoption of the Union's
final offer on the merits of the article. Unlike tThe previous
article, however, the parties are at impasse over a number of
other significant issues that, in my wview, warrant a different
outcome. In this regard, I agree with the Employer that there
is no need for counseling before requiring an employee who
appears to be  abusing sick leave to provide medical
documentation. Reguiring medical documentation is not discipline
yvet the Union appears to treat it as such. I zlso agree that
employees should ezxhaust sick and annual leave before going on
TWOP, and that requests to use annual leave for illness should
be made at the time of the leave reqguest. Moreover, I find the
Unicn’s proposal in Section 4.d., concerning a Union officer’s
ability to use LWOP to attend the Union’s convention, virtually
incomprehensible. Even theough the Employer has failed to meet
its burden of demonstrating the need for a national procedure
for requesting and approving annual leave reguests, on balance,
I am persuaded that the Employer’s final offer provides the
better basis for settling the parties’ impasse over this
article. For these reasons, I shall order its adoptiocn.

12. HMerit Promotion and QOther Competitive Selections
(Union) /Merit Promotion (Employer)

a. The Union’s Position

The Employer’s proposals in Sections 3.B. (10}, 7.H., and
§.D. Tare non-negotiable.” Ls written, Section 3.B.{(10) would
allow management unilaterally te implement any new exception to
competitive procedures that might be permitted by government
regulation. This creates “the potential for two viclations of
law.” First, it authorizes the Employer to override a contract
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provision with a government-wide regulation. 5 U.S.C. g
71i7{a} (7), however, specifies that management cannot override a
contract provision merely because 1t conflicts with & new
government-wide regulation.iy Second, 1t would authorize such
implementation without first providing the Union notice and an
opportunity to bargain over “at least impact and implementation”
of a government-wide regulation;@/ Sections 7.H. and 8.0 would
provide management with flexibility in the selection of
candidates to promote diversity goals and affirmative action.
There 1is a growing body of law, however, virtually prohibiting
“employers, especially government emplovers, from establishing
work rules 1in order to promote diversity or extend an extra
benefit based on race.” While the Unicn is also interested “in
a discrimination-free workpiace and in helping its members
overcome the impact of past discrimination,” if the proposed
sections were adopted, “there 1s little doubt that [they] would
be disapproved on agency head review as inconsistent with
Supreme Court decisions.® In accordance with the requirements
of those decisions, “management never offered the Panel any
evidence of a legitimate basis for writing a promotion rule to
favor those covered by the ‘diversity’ label” or established a
compelling interest to Jjustify its proposals. For these
reasons, the Union 1s “neither obligated nor willing to bargain
over such a proposal[s].”

The Employer’s allegations, on the other hand, that a
number o©of the Union’s propcsals 1in this article are non-
rnegotiable are without merit. Its argument that the Union’s
proposed wording in Section 3.A.{4) prescribes conditions of
employment for non-unit employees 1s “reckless” because the
FLRA's Antilles case does not mention non-unit employees or
matters, nor has the case “ever been cited subsequently in any
[FLRA] decision dealing with non-unit employees.” Management

39/ The Union cites the FLRA's decision in General Services
Administration, National <(Capital Region and Journeyman
Pipefitters and Apprentices, Local 602, 42 FLRA 121 {(1%91)
to substantiate its c¢laim.

0/ The Union c¢ites the FLRA's decision in Department of Health
and Human Services, Region IV, Office of Civil Rights,
Atlanta, Georgia and NITEU, Chapter 210, 4¢ TFTLRA 396 (1992)
to support this contention.

41/ In this regard, the Union c¢ites the Supreme Court’s
decisions in Gratz wv. Bollinger, 539 U.S. 244 (2003) and
Adarand Constructers v. Pena, 515 U.S5. 200 (1985,
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also cites Cherry Point, 952 F.2d 1434 {(19%2) which, in general,
applies the private sector “vitally affects” test to the federal
sector and involves a proposal that affects supervisory
employees. Consistent with the FLRA’s subseguent applicaticn of
Cherry Polint, however, the Union’s proposal 1s negotiable
because it establishes: (1} a “procedure” that principally
CONCEerns “who gels unit vacancies”iy} (2} an order of
consideration for unit Jobs, not non-unit jobsgy; {3) a “merit-
analysis record of what the selecting official did”%/; and (4)
where supervisors rank in compariscn to other candidates that
management may have passed over Ior a job, thereby permitting

unit employees to challenge selections.®/

Generally with respect to the Union’s proposal in Section
3, the Employer “refers to some unspecified right in law or
regulation to use competitive procedures that is not contained
in this agreement.” Without providing more, it has failed *to
meet the minimum burdens the FLRA has established “to voice a
legitimate allegation of non-negotiability.” Moreover, in
Sections 3.B.(2) and 3.B.(3;, the Union has responded to the
Employer’s non-negetiability concerns by altering its last
proposals so that, rather than prchibiting the use of these
exceptions in a specific way, 1t now requires management to
provide the Union with specific notice of how it intends to use
the exceptions and the right to bkargain, 1f appropriate under
law. Concerning Section &.F., the Employer alsc has not met its
burden for raising non-negotiability. In this case, it argues
that the Union’s proposal violates a merit system principle but
“fails to overcome the long held precedent that merit system

42/ The Union cites NFFE, Local 1482 and Defense Mapping
Agency, Louisville, Kentucky, 45 FLRA 1132 (1992).

43/ The Union cites Natilonal Association of Agricultural
Employees, Local 39 and Department of Agriculture, New
Jersey, 49 FLRA 319 (19%94;.

44/ The Union cites IFPTE, Local 35 and U.S5. Department of the
Navy, Norfolk Naval Shipyard, FPortsmouth, Virginia, 54 TLRA
1377 (1%898) and Naticnal Treasury Employees Union, Chapter
83 and U.S5. Department of the Treasury, Internal Revenue
Service, Washington, D.C., 64 FLRA 723 (2010}.

| ius
.

The Union cites ACT, Granite State Chapter and U.S.
Department of Defense, National Guard Bureau, New Hampshire
Alr National Guard, Cconcord, New Hampshire, 55 FLRA 476
(1989).
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principles are not enforceable without also alieging a
prohibited personnel practice viclation.”%® In addition, while
"¢laiming that it is illegzl tc give one candidate a procedural
advantage 1in the application process that another does not have,
Sections 6.C. and 6.E. o©f the Employer’s final offer in this
article contain specific wording giving it the authority to
extend application assistance to some applicants, but not all
others, The FLRA, however, has fcund that, where an agency
cannot explain why 1t applies 1ts management rights 1n a
discriminatery manner, it “will determine that such management
rights are not implicated by the union’s proposal.”?’ Thus,
management has forfeited the right to raise negotiability by
seeking to enforce the management right in one place, but neot
others.

Finally, in Section 8.A., the Union’s intent is for unit
applicants to be considered for selection by the selecting
official before non-unit applicants. This would nct prevent
management from scliciting non-unit applicants or rating/ranking
them at the same time as unit employees are going through those
steps. Only where the promction process reaches the selesction
decision would the selecting officizi then ke obligated to first
consider the unit eamployees and complete the selection
consideration of them before moving on to consider non-unit
applicants. Therefore, its first consideration  promoticn
proposal is negotiable under FLRA precedent .®®/ In fact, the case
management cited as the basis for 1ts assertion of non-
negotiakility “clearly states that proposals such as NTEU has
made to CBP are negotiable — something the [Algency chose to
withhold from the [A]Jrbitrator.”

46/ 1In support, the Union cites Wells v. Harris, 1 MSPR 208,
214~15, 1 MSPB 19 (1975); Geisingsr wv. MSPB ({Fed. Cir.
1985 nonprecedential No. 895-3352); and Pollard v. OPM, 352

MSPR 566, 569-70 (1992).

47/ The Union cites National Treasury Employees Union and U.S5.
Department of Homeland  Security, Burean of Customs and
Border Protection, 61 FLRA 48 (Z005) to support this claim.

48/ Among other FLRA decisions, the Union cites Association of
Civilian Technicians, Tacoma, Washington, 57 FLRA 475
{2001); ACT, Volunteer Chapter 103, 55 FLRA 562 (1999); and
Laurel Bay Teachers Association, OEA/NEA, 49 FLRA 679, 687
(1994 .
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Aside from the negotiability of the pariies’” proposals, of
the 24 outstanding issues in this article, 6 “stand above the
others in significance and should determine which party’s

proposal 1s adopted.” They include the Union’s proposals in
Section 7.H. (the size of the best gualified, or BQ, list);
Section B8.A4. (the mechanics of the “first consideration”

process); Section 8.G. ({(documentation of the reasons for non-
selection); Section 9 (Union access to infeormation); Section 12
{(remedies); and Section 15 {(the enforceability o¢f career-ladder
promctions) . Before addressing the merits of 1its specific
proposals, the Unicn has established beth through the results of
an opinicn survey and one of CBP's own reports concerning
discrimination complaints that “management’s promotion system
gets very little respect” from employees. In addition, if the
promotion preogram that 1s adopted “leaves the government widely
exposed to iitigation risk, the [Panel’s] decision will fall far
short of safeguarding the public’s interest and contributing to

the effective conduct of public business.” Rather than being
clear, consistent and transparent, the Employer’s proposal would
leave managers and the  Agency “exposed to charges of

discrimination, unintentional formaticn of past practices, and
unilateral deviations <from practices without bargaining” that
“will breed litigation.”

In Section 7.H., the Union proposes te iimit the BQ list to
the top four candidates, consistent with the NTEU-IRS and NTEU-
Custcms contracts. If an employer 1s going tc rely on a merit
system to select candidates for promoticn, it should use the
product of that decision in making 1ts selection rather than
being permitted “to select the 12" highest rated candidate.”
Its proposal is still meore flexible than typically is allowed in
state and lccai civil service selections, which require that the
top scoring candidate be selected. Management should also be
interested in selecting from a small number of candidates “to
limit dits liability under the McDonald-Douglas prima facie
test,” which focuses on whether the selecting cfficial “passed
over” higher ranked candidates. As explained above in
connection with the Employer’s non-negotiability allegations,
the Union’s 3Section 8.A. proposal 1s intended to provide unit
applicants consideration for selection before non-unit
applicants. This “should Dboost general employee morale and
respect for the promotion system.” It alsc avoids the “pitfalls
of the simultanecus consideration system management proposes,”
among them, selecting a new college graduate instead of an
equally talented bargaining unit applicant “lest she not be
available for the next vacancy,” or avoiding having to replace a
unit employee through ancther promotion action, or deciding “to
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gamkle on the outside applicant” because, “even though the unit
person sits atop the BQ list, he has a minor flaw that
management is hoping the outsider dees not.” Further, providing
“first consideration” to unit employees also gives the Employer
another defense to a charge o0f discrimination from a non-unit
applicant.

The Union’s propesed wording in Section 8.G6. would reguire
management “to identify scomething more than a wvague and
conclusfory] feeling to explain non-selecticon” 1if the selecting
official has passed over the higher merit-rated BQ candidates.”
The Union has taken its criteria from the courts,® and its
proposal “merely reiterates and publicizes management’s pre-
exlsting statutory obligation to explain a2 factual basis for its
decision when 1t passes over higher rated candidates.” Its
Section 9.A. proposal has been modified so that management’s
only obligation 1is to make “all reasonable attempts” to grant
the Union “routine user” access Lo promotion files. This would
give it faster access to promotion files because management
would not be required to sanitize infcrmation as it does now
under The Privacy Act and makes management’s burden to provide
the Union with information easier to meet. In Section 9.D., the
Union proposes that managsment recularly provide 1t with “seven
data elements” that constitute “a standard package of
information on every promction.” While the parties could
simply rely on the statutcry right to information, it is more
efficient to adopt the Unicon’s approach, which ultimately could
save management considerable money 1in back vpay. This is also
consistent with the information formerly provided the Union and
employees 1in the NTEU-Customs c¢ontract and, as the practice at
IRS confirms, “need not be a burden on management” because the
data can nerely be posted on an electreonic site Lo which the
Union 1is gilven access, thereby saving the cost of mailing,
copying, etc.

In Section 12, the Union proposes “a falrly standard remedy
clause,” particularly in compariscn to the provisions in the
former NTEU-Customs and current NTEU-IRS contracts. While the
parties could give arbitrators "“no guldance as to how to fashion
remedies for improper preomotion actions, that would ssrve no

purpcse.” Under the proposal’s “mainstream demand,” priority

48/ The Union refers to Patrick v. Ridge, 394 F.3d 311 (5th
Cir. 2004); Chapman v. AT Transp., 229 F.3d 1012 (ilth Cir.
2000); EEQOC v. Target Corp., 460 F.3d 946, 957-58 (7th Cir.
2008); and Steger v. Gen. Elec. Co., 318 F.3d 1066 ({(1lith
Cir. 2003}, to support 1lts statement.
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consideration would be granted to employees who failled to
receive proper consideration in a generic vacancy announcement;
candidates would be entitled to receive priority consideration
for each time they failed to receive proper consideration; and
priority ccnsideration would be given wusing the procedures
contained 1in the article, but be expanded to provide for
identification of one additional locational preference per

employee. The Union’s proposal in Section 15 concerns career-
ladder promotions, which employees are entitled to only if they
have met a certaln performance standard. Consequently, “there

is substantial potential that an employee could be denied the
next promotion because his supervisor does not believe he has

met the standard.” Because CBP “has not publicized any
standard, much less an obijective one,” the risk of an incorrect
decision fzlls solely on the employee. To remedy this inequity,

1ts proposal would establish a “nondiscretionary obligation”
permitting an employee to obtain a retroactive promotion and
back pay 1f management has denied a career-ladder promotion even
though all of the requirements were satisfied. It is “modeled
on the many FLRA decisions over the years” about what
constitutes such a nondiscretionary obligation,ﬂy and is similar
to provisions in the NTEU-IRS and the former NTEU-Customs
contracts. In contrast, management’s proposal “makes it
virtuaily immune from 7judgment” and “may be its most calloused
act yvet in these negotiations” because its adoption would result
in employees losing +tThe non-discretionary rights to these
promotions they have today based on their old contracts.

On the remaining issues in this article, because the
Union’s proposal in Section 3.A.1. links management’s obligation
to make a temporary prometion through competitive procedures to
cumulative days throughout a year, rather than consecutive days,
it “contforms - to federal regulation” found at 5 C.F.R.
335.103{(cy {ii}, while the Employer’s does not. Its Section
3.A.4. proposal should be adopted because it would regquire that,
before management canh reassign a non-unit employee into a unit
position, it must make tThe non-unit perscn compete for the
position with unit employees who have applied to be promoted to
the position. By forcing management “to operate in the open,”
unit employees would be given a chance to compete for a
desirable vacancy, and once the selection is made, the proposal
would provide “an audit trail to determine whether the decision

50/ In support of its contention, the Union cites NFFE, Local
2030 and U.S5. Department of the Interior, Bureagu c¢f Land
Management., JIdahce Falls District Office, Idaho Falls,
Idaho, 56 FLRA 667 (2000}.
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met all requirements of law.”  Without such a provision in the
contract, management cculd pass over the promotion procedure by
simply deciding to £ill the Jjob solely by selecting a supervisor
to fiil a very desirable unit position, and there would be &
“high xisk of successful litigation if it clandestinely fills
Jobs without a documented rationale as to why the decision was
made.”

The concern behind the Unlon’s proposals in Secticns 3.B.Z.
and 3.B.5. 1s that management will have the ability to reach
into.a group of similarly-situated employees, assign one of them
a new duty, and then announce that because the employee 1t chose
to give the new duty is working at z higher grade level, he or
she will be non-competitively promoted above the others, Its
proposals “would merely provide advance notice to the Union as
to when management plans to select one of several similarly-
situated employees for duties that are higher graded and require
a salary upgrade.” This mirrors management’s collective
bargaining obligation to notify the Unicn in advance of changing
working conditions.Z! With respect to Section 4.B., the Union
propeses that employees be permitted to apply for a promotion
vacancy “if they work OR LIVE in the commuting area of the
vacancy.” Management's current definition of commuting areas,

on the other hand, "“is nonsensical.” It would, for example,
exclude anyone living in New Jersey from applying for a vacancy
in the Philadelphia commuting area, “even though for some

employees in New Jersey, a Philadelphia work location is just
one bridge away.” In contrast, someone living in New Castle,
Delaware, which is about 30 miles from Philadelphia, can apply
for vacancies 1n Philadelphia. Moreover, when management
solicits applicants via USAJOR3.COM, anyone living anywhere in
the world can apply so long as he c¢r she is a citizen of the
.5,

In Secticn 5.E., the Unicn  proposes that vacancy
announcements be open for a minimum of 14 calendar days. This
is consistent with the NTEU-IRS contract, which requires wvacancy
announcements to pe open for at least 10 work davys, and the
former NTEU-Customs contract, which required a 15-day
announcement period. The Employer has never explained to the
Union why its own employees should be limited to a 7-day window
when prospective candidates responding to vacancy announcements

len
I
™

The Union cites Department of the Air Force, Headguarters,
Bir VForce Logistics Command, Wright-Patterson Air Force
Base, OH and AFGE, Council 214, 25 FLRA 541 ({1987) 1in
defense of its claim.
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advertised via USAJOBS.COM are given months to apply. The
parties’ prcposals in Section 5.F. concern the payment of moving
and related expenses for employees who transfer from one

location to another. Because applicants in the first round of
consideration can only apply within the commuting area, the
payment of such expenses is likely to be rare. Nevertheless,

the Union’s proposal should ke adopted because it would impose
the “mechanical” criterion that moving expenses be provided if
there are fewer than four candidates, while the Emplioyer’s
propesal uses wording which is “subiective” and “unenforceable,”
such as, “as a general rule” and the decision “may be made.”

By moving to an automated system, management will know
within seconds  whether an applicant meets the minimum
qualifications of the wvacant position. There are a variety of
reasons why an employee may be held not to be qgualified. The
Union’s proposal in Section 6.F. would reguire management to use
the computer to promptly inform employees whether they are
qualified or not. Employees “should nct be denied the
opportunity to compete for a promotion because they
unintentionally failed to c¢click the box asking whether they had
a college degree, entered a date 1n +the wrcng format, or
reversed two numbers.” The Union has even modified 1ts prior
proposal on this 1ssue to glve management 1 year to comply with
the requirement. In BSection 7.B.2., the Employer has never
explained why 1t opposes defining the four rating levels it
wants to use when ranking promotion candidates. By leaving the
rating levels undefined, it “risks losing the right to use its
merit system as a defense” against a discrimination allegation.
Failure to define rating levels also is “likely [] in violation

of federal promotion regulations,” specifically, 5 C.F.R.
335,103 (a), 335.103 (b (b}, and the Uniform Guidelinesg on
Employee Selection Procedures (UGOESP). Moreover, the adoption

of the Union’s proposal 1s supported by the fact that the NTEU-
IRS agreement “contains definiticns of similar terms that drive
its promoticn ranking process.”

The parties propose different wording in Section 8.B.
concerning the reguirement to interview candidates on ths BQ
list. Management wants to be able “tc pick and choose from the
best qualified candidates regarding who actually gets to meet
with the selecting official.” This is inconsistent with its
claim that the Union’s proposal that employees be given a chancse
to correct errcrs on their digitized promotion applications is
non-negotliable because that would not be “fair and equitable”
and would grant an advantage “not authorized by law.” Although
1t might have been a burden on management to i1nterview all BC
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candidates under 1its cwn proposed BQ list, which called for more
than a dozen applicants on each list, under the Union’s proposal
the BQ 1list is limited to only four candidates. In Section
g.C., there 1s no reason why management should not give NTEU
notice whenever it changes the content of a vacancy
announcement. In all 1likelihood, =such changes would affect
working conditions cover which the Unicon is legally entitled to
receive notice, and management benefits because “it then places
a burden on the Union to either timely request bargaining or
lose the right to object.” The Union’s propcsal in Section 8.D.
would reguire 1its local chapter president tc agree before a
selecting official could delay selection from a promotion
certificate beyond 126 days of 1its issuance. In this regard,
employees “must be eligible for a promotion by the time the
announcement cleoses.” FEach day after that date, other employees
become eligible te apply for the promoticon, and it is unfair “to
unnecessarily delay a promoticn action because if management re-
announced the vacancy they would then be able to apply.”
Fuerthermeore, “a guarter of a year 1s encugh time to sit with &
promotion certificate without making a selection.”

In Secticn 8.F., the Unicon proposes that, where management
determines to £1i11 multiple positions 1n the same commuting area
using a single promoticn certificate, the highest ranked
applicants woulid have their first choice of placement into the

vacant positions. This provides the “clarity, consistency and
transparency” management has repeatedly c¢laimed it needs
throughout the bargaining process. By not proposing any rules

to deal with this situation, “management actually creates
precisely the kind of employee confusicn and suspicion that is
so destructive to morale.” If the Employer wants tTo have the
opportunity to choose who 1t places at each location within a
commuting area, all it needs to do 1s run separate promotion
actions. The Union’s Section 9.F. proposal “merely makes clear
that 1if it reguests information in connection with a promotion
grievance, any dispute over access to the requested information
will be joined to the promotion grievance.” There is no need to
generate two separate cases from a dispute over a single
promction action, nor has management explained why it opposes
this preoposal. Management'’s approach could lead to an “absurd”
result where one arbitrator denies the Union the reguested
information while another arbitrator draws an adverse inference
against management for withholding it.

Under its proposal in Secticon 13, the Employer would have
to provide the Union with the EEO statistics it already 1is
required to collect regarding its hiring and selection processes



-78-

under government-wide UGOESP regulations found at 5 C.F.R. §

o

300.1103¢c) . Management has never told the Union why 1t 1is
cpposed to supplying data that 1s important “to drive future
refinements of the promotion process.” In addition, the

proposal “places no burden on management that 1s not already
there, although there is no evidence in the record that [it is]
complying with that obligation teoday.” The issue addressed by
the Union’s proposal 1in Section 14 concerns management’s
ability to use any of several financial incentives to attract
outside candidates to compete against current unit employees for
vacant positions. While it acknowledges that CBP has the
discretion to use these incentives, its proposed wording merely
regquires the Empleoyer to notify and bargain with the Union
before 1t does sc. By giving advance notice, “management avoids
the ris of being accused of unilaterally implementing a
discretion it has and shouldering what could be substantial
remedies.”

3

b. The Employer’s Position

The Unicn’s proposals 1In  Sections 3.A. (4}, 3.B. (2),
3.B.(3), 3.B., &6.F., and 8.A. of this article are ocutside the
Employer’s obligation tc bargain. In response tc the Union’s
non-negetiapility claims, the Employer has nodified its proposal
in Section 3.B.(10); the Union’s legal arguments with regard to
the Employer’s proposals in Sections 7.H. and 8.D. are without
merit. The Union’s proposal in Section 3.A.(4) would reguire
ranagement to use merit promotion procedures when it reassigns
or demotes a non-unit employse tc a unit position “absent the
agreement of the chapter president.” As such, it “does not
address conditions of employment <f bargaining unit employees as
defined by 5 U.5.C. § 7113 (a) {1l4)” and, therefore, is outside
the mandatory duty to bargain.iy Its proposal 1in Section
3.B. {2} would exclude promctions Irom actions covered by merit
promotion procedures resulting from the upgrading of a position
without significant change in the duties and responsibilities
due to issuance of a new classification standard, or the
correction of an initial classificaticn error so long as
everyone similarly situated in that pesition is simultaneously
upgraded. 5 C.F.R. §& 335.103(c){(2) (i), however, specifically

52/ The Employer cites Antilles Consoliidated  Education
Association and Antilles Consolidated School System, Fort
Buchanan, Puerto Eico, 46 FLRA 625 (1992) and United States
Department of the Navy, Naval Aviation Depot, Cherry Point,
North Carolina v. FLRA, 952 F.2d 1434 (1992} to support its
ciaim.
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provides that such procedures do not apply To “a promotion
resulting from the upgrading of a position without significant
change 1in the duties and responsibilities due to issuance of a
new classification standard or the correction of an initial
classification error.” Unlike other actionsg identified
subsequently in the regulation, "this section dcoes not provide
any agency discretion, and therefore cannot be modified through
collective bargaining.” Thus, the proposal conflicts with a
government-wide regulation and is nonnegotiable.

Similarly, the Union’s proposal in Section 3.B.(3), which
would exclude position changes reguired by reduction 1in force
procedures from actions cecvered by merit promotion procedures,
conflicts with 5 C.F.R. § 335.103{c}) (2} (ii}, which specifically
provides that such procedures deo not apply to “a position change
permitted by reducticn-in-fcrce procedures in part 351 of this

chapter.” Since this secticn does net provide any agency
discretion 1t cannot be modified through collective bargaining
and, therefore, the proposal is nonnegotiable. In Section 3.B.,

the Union’s proposed wording states that the items listed below
the section, describing actions not covered by merit promotion
procedures, “are the only 'piacement actions that may be done
without complying with this article.” By requiring management
to use these procedures, notwithstanding the existence of any

authority ©provided for by government-wide law, rule  or
regulations that authorize appointment or placement without
competition, the proposal excessively interferes with

management’s right to make selections for appointments from
among properly ranked and certified candidates from promotion or
any other appropriate source, under 5 U.S.C. § 7106 (a) (2){C) . 2

Among other things, the Union’s proposed wording in Section
6.F. would require management to notify all non-qualified
candidates why they were not gualified, and give them 48 hours
to c¢orrect any entry error that was madse before any o©f the
candidates are ranked. 5 U.S5.C. § 2301 (b)(l), however, regulres
recruitment to “be from gualified individuals . . and
selections should be determined sclely on the basis of relatlve
ability, kncwledge, and skills, after fair and open competition
which assures that all receive egqual opportunity.” [emphasis
addedl . Subsection (b) (2} further states that “[a}lll employees
and applicants for employment should receive fair and eguitable

Fl
(W8]
™~

The Employer alsc contends that 1in -ACT, Treasure State
Chapter #57 and Montana National Guard, Helena Montana, 56
FLRA 1046 (2001), the FLRA found ™a practically identical
proposal” is not an appropriate procedure.

|
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treatment.” Under the Union’s proposal, “a subset of applicants
(those who were found not to gqualify for the position) would be
provided additicnal time to change, amend, or adjust their
application packages, while those who did gualify would not be
afforded same.” Based on the above, consistent with 5 U.S.CZ. §
7117 (a), the Unicn’s proposal is nonnegotiable “as it conflicts
with government wide-rule and regulation.”*’/ In addition, the
proposal would reguire the Employer to “grant a preference or
advantage not authorized by law, rule or regulation to an
employee c¢r applicant . . . for the purpose of improving or
injuring- the prospects of any particular person for employment,”
which constitutes a prohibited personnel practice under 5 U.S.C.
§ 2302 (b)(6) and Section 2.¥. of Article 7 of the parties’ CBA.

Finally, the Union’s proposal 1in  Ssection 8.A. would
prohibit selecting officials from considering non-unit
applicants until they have made “final decisions” on whether to
select internal BQ candidates. This “goes far beyond a

procedural first-consideration reguiremeni  found negotiable
under long-established FLRA precedent.gy In addition, the
proposal reguires that a determination be made on whether +to
select a lower ranking unit applicant prior fto the evaluation of
a higher ranking non-unit candidate. This excessively interferes
with management’s right to select among properly ranked and
certified candidates for promotion or any other appropriate
source, under 5 U.S.C. § 7106{a) (2} (C). The proposal 1is also
contrary- to 5 C.F.R. § 335.103a(5), which reguires selection
procedures to:

[Plrovide for management’s right to select or not
select from among a group of best qualified candidates
land to] select from other appropriate sources, such
as reemployment priority lists, reinstatement,
transtier, handicappad, or Veteran Recruitment Act
eligibles or those on ] an appropriate CPM
certificate. In deciding which source or sources to
use, agencies have an obligation to determine which is
most  likely to best meet the agency mission
objectives, contribute fresh ideas and new viewpoints,
and meet the agency’s affirmative action goals.

54/ In support of 1ts assertion, the Employver cites Local 554,
SEIU and Department of the Navy, Navy Exchange, Pearl
Harbor, Hawaii, 25 FLRA 7%6 (1887).

55/ The Employer cites AFGE, Local 12 and U.5. Department of
Labor, ©1 FLRA 209 (2005) in this connection.
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The proposal would clearly prohibit management from exercising
such rights.

Turning to the Union’s non-negotiability contentions
concerning the Employer’s proposal 1in Section 3.B. (19} that
would exclude “any other action permitted by law or government-
wide regulation without competition” from merit promotion
procedures, 1t “is intended to capture the parties’ agreement
codified in its implemented Effect of Law & Regulation contract
article” for dealing with government-wide laws and regulations
at the time this agreement is executed, or after the agreement
is executed. To¢ alleviate the Union’s concern, the Employer has
modified the wording “to avold a negotiability dispute,” and is
now proposing to exclude: “Any other acticon permitted by law or
government-wide regulation {in effect on the date of this
agreement)} without competition” from merit promoticon procedures
as its new Section 3.B. {10} propesal. This adjustad wording is
within the duty to bargain “as 1t mirrors the parties’ current
contractual obligations,” and meets the standard cited by the
Unicn in FLRA precedent.

The Union’s contention that it is not obligated to bargain
over the Employer’s proposals in Section 7.H. and 8.D., which
would provide management with flexibility in the selection of
candidates to promote diversity goals and affirmative acticn,
should be rejected. It characterizes the oproposals as “a
protective layer of dicta legitimacy” and further asserts that
the Agency 1s prohibited ZIfrom establishing work rules in order
to promote diversity. To the contrary, the Agency’s proposals
“are significantly linked to the reguirements of government-wide
rules and regulations” and, rather than conflicting with them,
“are within the mandatory duty to bargain.” In this regard, &
C.F.R. § 235.103(b) (4) 1includes wording obligating agencies “to
determine which selection source 1s the most likely to best meet
the agency mission objectlves, contribute fresh ideas and new
viewpoints, and meet the agency's affirmative action goals.” 5
C.F.R. § 335.1G3 (b){l) reguires that actions under an agency’s
merit promotion plan “must be made without regard to political,
religious, or labor organization affiliation or nonaffiliation,
marital status, race, color, sex, national origin,
nondisqualifying physical handicap, or age, and shall be based
solely on job-related criteria.” 5 U.S5.C. § 2301 (b) (1) reguires
raecruitment to “be from gualified individuwals . . . and
selections should be determined solely on the basis of relative
ability, knowledge, and skills, after fair and open competition
which assures that all receive ecgual opportunity.” Consistent
with the reguirements of 5 U.S5.C. & 71l17(a), the ¥LRA has long
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held that proposals are cnly negotiable to the extent they are
not inconsistent with law, government-wide regulation, or agency
regulation for which a compelling need exists.®® Accordingly,
the Arbitrator should find the Agency’s proposals consistent
with government-wide law, rule, and regulation, and within the
mandatory duty to bargain.

Moving to the merits of the parties’ disagreement in this
article, CBPF's merit promotion plan has bkeen in place for the
entire Agency, 1ncluding the 0ffice of Border Patrol whose
bargaining unit will soon be larger than the one represented by
NTEU, since shortly after its establishment in 2003. While it
may be possible to manage the program with slight differences,
depending on which bargaining unit the position being filled
belongs, “it is in the interest of all employess to maintain a
certain level of consistency in application and evaluation
procedures so that zll employees across the Agency understand
the process and are treated fairly for all positions to which
they may apply.” Consequently, the Arbitrator should be mindful
of how changes 1in the merit promotion plan will impact the
administrative process and employees who are not covered by this
CBA. Throughout negotiations, the Employer “made adjustments
and offered compromises whenever the Union has sufficiently
demonstrated the existence cof a legitimate problem or
cpportunity for improvement to the process.” At this point, the
Employer’s last bkest offer provides the more reasonable basis
for settlement given the lack of evidence offered by the Union
that there are significant probliems with the current merit

prometion plan. Despite “the many thousands of acticns the
Agency has processed through i1ts merit promotion process, 1t has
only received a handful of challenges.” During the hearing,

instead of demonstrating any problems with the Agency’s
processes, the Union attempted to justify its proposed changes
based on problems at other Agencies. - Thus, “the Union's
propcsals are aimed at fixing problems that do neot exist at this
Lgency, or at best, address 1issues that are speculative.”
Because the Union has had more than 7 years of experience with
the Agency’s processes and has not met 1its Dburden of
demonstrating a need for any of the changes it proposes its
proposed article "“should be summarily rejected, and the Agency’s
adopted in its entirety.”

56/ To sgupport 1its allegation, the Employer cites Local 556,
SEIU and Department of the Navy, Navy Exchange, Pearl
Harbor, Hawaii, 25 FLRA No. 65 (1987).
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CONCLUSION

After reviewing the arguments and evidence presented by the
parties regarding the numerous issues at impasse 1in this
article, on balance, I am persuaded that the Employer’s final
offer provides the better basis for resolving the dispute.
While many of the issues appear to be minor, the most
significant in my view involve: (1) the number of best qualified
applicants that should be forwarded to the selecting official;
(2) whether unit employee applicants whe are deemed unqualified
should be given 48 hours to supplement their applicaticns; (3}
first consideration of unit employee applicants; and (4) whether
the top ranked applicant should get first choice of placement
where multiple positions are £filled. On the first issues, the
Union proposes that the top four candidates be referred to the
selecting official, whereas the Employer would refer candidates
who are within 12 points cf the top candidate as long as there
are at 1least 5 and no mere than 15. In my Judgment, the
Employer’s proposal weculd allow too many candidates to be
referred and, therefore, too much discretion for the selecting
official. On the other three issues, however, the Employer’s
position 1s superior. In this regard, the Union has not given a
compelling rejeinder to the Employer’s contention that providing
unit employees 48 hours to correct thelr applications is a
violation of merit principles. Its response that vieolations of
werit principles may only be addressed throuch prohibited
personnel practice complaints processed by the Cffice of Special
Counsel is unimpressive, and the implication that potential
viclations of merit principles should be ignored because they
prcebably will not be addressed must be rejected. With respect
to the issue of first consideration, while the parties present
conflicting arguments on the negotiakility of the Union’s
proposal, that underlying threshold gquestion need not be
addressed because, on its merits, +the Union has failed to
Justify its reguirement that a definitive determination be made
cn whether to select a lower ranking unit applicant prior to the
evaluation of a higher ranking non-unit candidate. TIf the goal
is to select the best candidate for the position, there 1is no
reason why the selecting official should not be permitted to
reconsider unit applicants after reviewing the applications of
non-unit candidates. To prohibit a selecting official from
doing 'so, as the Union’s proposal clearly reguires, also appears
to be detrimental tc the interests of the emplioyees the Uniocon
represents. Finally, permitting top ranked applicants to choose
where they are placed when multiple positions are filled would
ezssentially allow employees tc select their supervisors. Such a



_84_

constraint on the Agency’s placement of employees appears tc be
unwarranted.

Thus, in evaluating the parties’ positions on the merits of
the issues befcore me, cverall I favor the Employer’s approach,
particularly in light of the Union’s admonition that “evidence
should ancher each party’s presentation, no matter what the
argument.” In this recgard, there is little, if any, evidence in
the record indicating problems with the way tThe Employer has
conducted the thousands of merit promotion actions it has taken
since 2003 that would support . the imposition of the Uniocn’s
safeguard-laden final offer. Moreover, the Employer has
modified its proposal in Section 3.B. {10} to address the Union’s
negotiability concern and, contrary tc the Union’s contention,
the Employer’s proposed wording in Sections 7.H. and 8.D., which
are intended to promote diversity goals and affirmative action,
appear to be consistent with Government-wide rules and

regulations. In any event, 1f the provisions are disapproved on
agency head review, as the Union predicts, the parties will have
ancther opportunity to address the matter. Accordingly, the

parties shall be ordered to adopt the Employer’s final offer on
the Merit Promotion article.

13. Permanent Reassignments  to Other Duty  Stations
(Union) /Reassignments (Employer)

a. The Unicn’s Position -

In Section 4., among other things, the Employer proposes
that it have the unilateral right to reassign an employee to a
position within his/her duty station or commuting area for the
purpose of correcting or minimizing deficiencies in the
employee’s performance or conduct. As management’s application
of this unilateral right would be standardless, enabling it to
take “two similarly-situated employees with whatever management
considers to be a performance problem and reassign one but not
the other,” it violates the McClatchy rationale the Union has
urged the Arbitrator to adeopt in evaluating the parties’ final
offers in this impasse. It is nonnegotiable because the “Unicn
is entitled to more specificity in the face of a proposal which
grants management the right %o unilaterally make what would
otherwlse be negotiable mid-term changes.”

The Employer’s contentions that the Union’s proposals in
Secticns 2.A. and B., 2.L., © and 7 are outside 1ts duty tec
bargain are without merit and shculd hke rejected by the
Erbitrator. Contrary to 1ts claim that the Union’s proposal
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in Section Z.A. and B. 1is non~negotiakle because 1t denies
management the right tc fill the position from any appropriate
source, this proposal merely provides that cnce management has
decided tec f£ill a position “it will first look to see 1if any

employees currently coccupying the same position (series,
schedule/grade, title) want to relocate to that location from
their current location. Assuming they meet the gqualifications,

they would be relocated by senicrity.” A position in the port
from which they came would then be wvacant, at which point, if
there are no other employees interested 1n relocation,
management could decide to f£ill that position from whatever
scurce 1t chooses. In additien, when faced with the same
argument that a relocation/reassignment preoposal conflicted with
managemant’s appropriate source right, the FLRA found that it
did not involve that right Iin “any way.”2Y  This is consistent
with a long line of FLRA decisicns helding that, where the
employee performs the work he or she 1is currently assigned does
not involve a management right, but merely the location of where

the employee performs his work. 2/

The Employer contends that the Union’s proposed Section
2.5,., which states that employees 1in the same occupation as
defined by series and position title are qualified for the same
position at another duty station, interferes with management’s
right to determine gualifications. To the contrary, 1if
management wants to deviate from what the proposal defines as
the current practice, 1t merely needs to serve notice and the
Union will negotiate . over the matter. The Employer also
suggests that, even though employees occupy the same position,
“one may not be qualified to replace the cother.” While the FLRA
recognizes management’”s right to set qualifications for a
position, the only gqualifications the Union has been made aware
of for any CBP pecsition “are those approvad by OPM and printed
cn every vacancy annocuncement.” Management, nevertheless, “has
a habit of suddenly finding new gqualifications that must be met

57/ The Union cites NAGE, Locals R4-45 and RI4-23 and U.S5.
Department of Defense, Defense Commissary Agency, Central
Region, Virginie Beach, VA and Midwest Region, Kelly Air
Force Base, Texas, 54 FLRA 218 (19898) (Defense Commissary
Agency) .

58/ In connection with this c¢laim, the Union cites FLRA
decisions 1n NTEU and Internal Revenue Service, 78 FLRA 40
(1987) and American Federation of Government Employees,
Local 987 and Air Force Logistics Command, Wright-Patterson
AFB, Ohio, 5 FTLRA 83 (19B1).
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when an employee wishes to reassign, but they do not want him or
her,” or when 1t wants a specific person and then tailors the
additional gqualifications to fit only that person. The Union
accepts management’s right to set gualifications, subject to the
limits of law and regulaticn, but objects “to wording which
suggests that they are more than bkeing in the same position
{(series, title, grade).”

While the Emplcyer alleges that the Union’s proposal in
Secticn 6 1s non-negetiable, “if anything is non-negotiable, it
is the Employer’s proposal,” which ignores the reguirements of 5
U.S.C. 4302(b) {(6) that, when an employee 1is performing at an
“unacceptable” level he may Dbe terminated, demoted, or
reassigned, but “only after an opportunity to demonstrate
acceptable performance.” Unlike the Employer’s proposal, the
Union’'s 1s consistent with statutory reguirements because it
only permits management to make ithe reassignment permanent where
the employee has been issued a Perfcecrmance Improvement Flan,” or
PIF, and the emplcyee has failed to demonstrate acceptable
performance. In addition, “the content of a PIP is of critical
importance and has been addressed often by the MSPR.“*¥ Thus, if
the Employer wants to make the reassignment permanent as
permitted by law, 1t shculd “comply with proper procedures.”
With respect to the Union’s propcsal in Section 7, which would
regquire the Employer to Dprovide it with notice and an
oppertunity to bargain if it intends to inveluntarily reassign
an employee to a non-bargaining unit position, the FLRA has
ruied that “such a reassignment carries an obligation to
negotiate” with  the Union.® Conseguently, "management’ s
position borders on being a waiver demand — nect to mention
another reckless, disingenucus assertion designed to mislead the
Panel and further delay proceedings.”

59/ According to the Union, the case it cites, Peter
Macijauskas v. Department of the Army, 34 MSPR 564 (1887),
also identified other relevant factors in determining
whether an agency has afforded an employee a reasonable
opportunity te demonstrate acceptable performance,
including: the nature of the duties and responsibilities of
the employee's ©position, the performance deficiencies
involved, and the amount of time necessary to provide the
employee with an opportunity to demonstrate acceptable
performance.

0/ In this regard, the Union cites Customs and Border
Protection, Washington, D.C. and NTEU, 63 FLRA 434 (2009).
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On tThe merits of the 13 issues in dispute in this article,
those addressed by the Union in its propesals in Sections 2.3.,
2.E.(c) and 3.D. are the most significant and should determine
which party’s offer is selected. In Section 2.B., the Union
seeks to establish Man objective selection process for those
employees who wish to move to another location to do the same
job they are assigned to de today.” It proposes that, once all
of the other appropriate sources of internal candidates for an
existing vacancy are examined/selected, management agree to let
existing unit employees mcve into one of every two vacancies in
a location ™“via this objective method.” This would not bar
management from f£illing as many vacancies as 1t wants but “would
merely impact where those new employees could be placed.” It
should be adopted because a current employee “should have the
right to move to ancther location before management hires a
total stranger to fill the wvacancy,” perhaps to move to an area
closer to extended family, with  better health care or
educational facilities, or even 7Jjust to “get away.” Refusing
employees the ability to be objectively selected for relcocation
would impact morale and increase attrition, as the employse
denied any opportunity to move within the Agency inevitably
would look outside CBF for a position in the desired location.
A similar provision is contained in the NTEU-IRS contract, and
the former NTEU-Customs ccontract already entitles employees to
bid where they will perform their assigned duties within a port.
Conseqguently, the Union “fails to see any additional harm” from
providing the more expanded relocation opportunities its
proposal would provide.

NTEU has offered tc make the proposal easier to operate by
giving management the flexibility to make the relocation
decision as vacanclies arise or at the beginning of & hiring
cycle., All of this could be done in 5 to 10 workdays, “at which
point management would be free to start making offers to the
college graduates.” There is no basis for the Empleoyer’s claim
that this would be difficult to operate and its approach “would
be far easier than management’s current approach of posting
reassignment opportunity anncuncements, vacancy-by-vacancy, when
it does want to hire experienced CBP employess.” Nor did the
Employer present evidence that if it is forced to place a new,
untrained, propbationary employee 1in one location rather than
another CBP would be harmed. Furthermore, under management’s
proposal, it merely would £fill one out of every two vacancies
through relocation “if it has decided not to £ill it with a new
hire.” That would effectively reduce CBPE’'s relocation program
to being totally within management’s discretion or “a total
fiction.” Moreover, management also proposes that even where it
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decides to use the relocation program it can pass over someone
with the ™just cause” excepticn, which 1s why the Union “has
raised a McClatchy objection te adoption of this provision.”
Finally, the Employer’s exhibit purporting to show that 1t
reassigned over 2,000 employees 1n one recent year should not
“be taken as evidence that there 1s a thriving system of
voluntary reassignments to preferred locations.” While the
exhibit 1indicates that there 1s substantial interest among
employees in relocating, it does not demonstrate that there is
an objective selection system, i.e., “anything objective about
when managers decided to relocate rather than hire anew,” or
that the reassignments all involved voluntary relccations or
were unconnected to other benefits, such as increased promction
potential.

Its Section Z2.B. proposal 1includes wording that would
regquire the Employer to use the relocation reassignment
procedure to fill two out of every three vacancies for those
locations 1in the commuting areas of San Diego-San Y¥Ysidero and
Miami, and to move those employees veclunteering for reassignment
who already work within the commuting area to the top of the
seniority list before all other candidates. Miami and San Diego
are “probably the most desirable areas in which to live and will
generate a lot of employee veluntary relocation interest.” Its
proposal supports that, but would also give local employees an
oppertunity to move around to different locations in those areas
before others relocate there. In addition, San Diego -is unigue
because “management has broken what not long ago was one port
into many smaller ports and in the process made it much harder
to move between locations” and, in particular, to transfer from
the undesirable port at San Ysidero. Without the exceptiocn
proposed by the Union, emplcyees may be relocated from other
narts of the country to the very desirable downtown San Diego
sea and air ports before the employees at San Ysidero, and “the
relocation program will only generate local morale problems.”

Under 1ts propecsal in Section Z.E.{c}, a reassignment
preference would be given “to those employees whose spouses must
move in order to retain a jok or take a promotion opportunity.”
When so many families have two working spouses, “it seens
calloused not to try to do something for CBP employees in these
situations.” (Given that NTEU is only establishing a preference,
“not an immediately enforceable right,” the proposal strikes
“the right balance.” In contrast, management has cffered an
extremely limited preference which would not include =smployees
whose spouses are in the military or in the federal government,
and apply only in situations where spouses were “involuntarily
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reassigned.” It is unclear why CBP would deny a reassignment
preference to the spouse of an employee 1t just promoted which
would amount “to identifying the best person for preomeotion and
then cuftting the chances of the employes accepting the promotion
because of the hardship of maintaining two households and
spousal separation.”

The Union’s proposals in Section 3.D., dealing with
hardship relocation reassignment, and Section 2.L., cocncerning
the wveoluntary exchange of duty stations, both start with a
presumption that employees in the same position are
interchangeable, but recognize that 1f management wishes to
“create” additional gualifications for moving within a positicen,

it will notify the Union and bargain first. Its approach 1s
more reasonablile than the Empiloyer’s because it would “minimize
the chance of errcr and remedial costs.” The Employer’s
proposal should be rejected for a number of reasons. It is =z

“litigation starter” because its opening sentence would permit a
position exchange “absent Jjust cause” but 1ts last sentence
creates “an exception” without explaining whether the exception
is an example of “just cause” or in addition to it. Second, the
proposal suggests that “even though employees occupy the same
position (title, series and grade), one may not be qualified to
replace the other.” While the FLRA recognizes management’s
right to set qualifications for a positicon, the only
qualifications the Unicn has been made aware of for any CBP
positions are those approved by OPM -and printed on every vacancy
announcement. Thus, the Employer’s proposal goes beyond the
requirements of law and regulation by suggesting that there are
gualifications other than being in the sams position and that
the Union already is “aware of these qualifications reguirements
for moving within a position and therefore has no right to
negotiate when they are used.”

Among the other remaining issues iIn the article, 1its
proposal in Sectilion Z2.A. includes the placement of returning
pre—-clearance employees in the “order cf consideration” list for
employees reguesting reassignments. The Employer”s proposal
does not, and “creates the guestion of where in the order of
consideration management may turn to the preclearance returnee.”
In Section 3.A., the Union’s proposal would create “only a minor
impact on management” regquiring 1t to “consider” swaps between
employees at different grades, e.g., a CBPC GS-9 for a CBP GS-
11, but “no enforceable obligation.” The Union’s proposed
wording in Section 5.A., which acknowledges management’s right
to direct reassignments outside the duty station, includes an
extra subsection “in recognition of the reality that there may
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be cause why management does not or cannot reassign the most
senicr wvolunteer.” in that event, the Unicn “wants a clear
record as to why.” Its propeosal in Section & would snsure that
employees receive the protections they are entitled tec under 5
U.5.C. 430Z({b) (6} before the Employer can exercise its right to
reassign them to a position within their duty station, commuting
area, or home for the purpose of correcting or minimizing

deficiencies in performance or conduct. Management’s proposal,
on the other hand, would permit 1t to reassign an employes
without ever providing a PIP. The Union “refuses to abandon

those employee protections for a permanent reassignment,” and
its offer of a 120-day reassignment “is a reasonable balance
between the twe parties on this issue.”

As tThe Union stated previousiy when 1t addressed the
Emplcoyer’s claim that its proposal in Section 7 is
nonnegotiable, “management’s position borders on being a walver
demand.” Even 1if it is not, “not placing this now clarified
rule ameng all the other bargaining rules makes no gense.”
Finally, its propcsal 1in Section 8 would provide CBP Canine
Officers whose canines have died, retired, become unneeded, or
otherwise become unavailable, a one-time right to reassign into
a Canine Officer wvacancy that becomes avallable anywhere during
the 12-month pericd after losing the canine and management does
not have another dog available at the duty location to assign.
Currently, management "“simply removes the ‘canine’ designation
from his or her position title and they return to being a CBP[O]
at that location, unless assigned a new dog.” The Employer’s
appreoach could result in “absurd” situations where management
would have to select and train another CBPO in the canine
specialty even though a canine officer already is available in

the same commuting area. Moreover, there 1s no reascn why
“there should be any geographic limit on where the canine
officer relccates.” Canine officers can only go where

management has a vacancy 1t wishes teo fili, and the reassignment
results in management getting a trained and experienced canine
officer ™“instantly” with moving expenses pald by the canine
officer,

b. The Employer’s Position

The Union’s proposals in Sections 2.A., 2.B, 2.L., &6 and 7
are outside the Employer’s duty o bargain, and the Union’s
claim that the Emplover’s proposal in Section 4. is outside its
duty to bargain Dbecause 1t enables the reassignment of one
employee, but possibly not another, i1is without merit. In
Section Z2.A., the Union would reguire the Employer to reassign
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an employee upon making a determination to £1il1l a position. By
prohibiting management from £illing positicens through any other
method than reassignment, the proposal excessively interferes
with management’s right to make selections for appointments from
among properly ranked and certified candidates from promotion or
any other appropriate scurce, under 5 U.S.C. § 7106(a) (2)(C).%/
Similarly, because the Union’s Section 2.B. proposal would
require the Employer to £fill at least one out of every two
positions threough The granting of employee reagsignment
requests, 1t also excessively interferes with management’s right
to make selecticns for appointments from amcong properly ranked
and certified candidates from promoticn or any other appropriate
source, under 5 U.35.C. § 7106(a) (2)(C). In additien, as the
Union explained, the preoposal Yis designed *to ensure senior
employees ({(GS-11 level} are placed into positions rather than

new hires at the entry level (GS-5 and GS-7 levels).” Iits
effect, therefore, 1s “to dictate to the Employer the grades of
employees and positions assigned to an organizational

subdivision,” a matter that 1s negotiable only at the election
of the Agency, under 5 U.3.C. § 7106 (b} (1}.

In Section 2.L., the Union proposes that employees in the
same occupation, as defined by series and position title, be
considered gqualified for +the same position at another duty
station and, if management wants to deviate ZIfrom that practice,
the Union be notified in advance, given a copy of any
documentation related to the wvalidity of the gualification
requirement, and the opportunity to negotiate. The Agency,
however, “has not asserted, nor has it established a practice at
any time” that occupancy of a positicn with a certain
cccupational title and series represents or demonstrates that an
employee 1s qualified for every other position of the same
occupational titie and series. In fact, the establishment of
such a practice would run contrary to the purpose and function
of the government-wide classification and qualification
evaluation systems established by O0FM, which were T“never
intended to imply that employees occupying a3 position within a
class are assumed To possess the qualifications required for
every other position within that class.” In its Introduction to
Classification Standards, OPM explains that:

Jobs within an  occupation  frequently vary  s0
extensively throughout the government that it 1is not

€1/ The Emplover cites ACT, Treasure State Chapter #57 and
Montana Naticnal Guard, Helena, Mcntana, 56 TFLRA 1046
(20017 .
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pocssible to reflect in a standard all the possible
combinations and permutations of duties and
responsibilities. Proper application of standards,
therefore, reguires the use cf Judgment rather than
just a mechanical matching of specific words or
phrases in standards. Regardless of the format of the
standard being used, 1t should be viewed in terms of
its overall intent, and considerable Judgment is
needed in determining where work being classified fits
into the continuum of duties and responsibilities
described by the standard.

Further, “the categorization of a position into a class does not
in any way dictate what gualifications are reqguired to perform
the duties of a specific position.” Under the  OPM
Qualifications Standards Operating Manual, qualifications
determinations are be made on an individual basis, i.e., “the
evaluation of an individual’s experience as it relates to the
specific duties of the position being filied, not on the general
class of the position or that the emplcyee has previously
occupied.” Just as 1t would be inappropriate to presume that
all employees occupying a System Accountant position are
qualified fto perform all System Accountant pcsitions, even
within the same zagency, without the evaluation of the specific
duties and responsibilities of the position being filled
compared to the qualifications of the individual Dbeing
considered for the position, similarly, “the Union’s proposal
forces the Agency To presume that all CBP[O]s are
interchangeable, which is not the case.” In this regard, the
CBPO occupaticn covers a wide spectrum of inspection and
interdiction work that 1is alsc easily distinguishable based upon
the environments in which an employee cperates. The presumption
that employees who work in these environments are
interchangeable, therefore, “is contrary to law, rule or
government-wide regulations,” specifically, OFPM’s classification
and qualification standards.

The Union’s proposal aliso interferes with the Agency’s
ability to make gqguaiification determinations and, therefore,
excessively interferes with management’s right to assign
employees, under 5 U.3.C. & 7106 (a){2)(a), and to assign work
and determine the perscnnel by which agency operations shall be
conducted, under 5 U.5.C. §& 7106 (a) (2} (B). In this regard, the
FLRA has found that proposals prohibiting management from making
gualifications determinations  “cannot be  construed as @ a
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procedure or appropriate arrangement.”®’ The provosal also
addresses the types of employees assigned to an crganizational
gsubdivision, which 1= negotiable only at the election of the
Rgency, under 5 U.S5.C. & 710e(b) (1}. Furthermore, tTc¢ the extent
the proposal requires management to notify and bargain every
time 1t makes “routine decisions” regarding the quaiifications

required to perform work, it prevents the Agency from
negotiating a single CBA addressing the conditions of employment
for employees within the unit. Although it “may elect to

’r

bargain over such matters,” it is osutside CBP's duty tc do so.
The Unicn’s proposed Sectlion & would prohibit the Employer
from reassigning an employee for a period of meore than 120 days
in order to correct or minimize deficlencies in the employee’s
performance or conduct. It is well established, however, that
proposals I1imiting the duration of assignments in this manner
interfere with management’s right to assign - and direct
employees, under 5 U.5.C. & 71i06{a) (2)(A), and to assign work
and to determine the personnel by which agency operations will
be conducted, under 5 U.5.C. § 7106(a)(2)(b).§y In Section 7, by
requiring management to provide the Union with notice and an
oppcrtunity to bargain if it intends to involuntarily reassign
employees to a non-pbargaining unit position, the proposal would
force the Employer “to wailve its unilateral right teo have one
contract with the exclusive representative ¢f the bargaining
unit by insisting to impasse on plecemeal bargaining.” While a
party is free to propcese such a concept, neither party 1is
obligated to negetiate over it thrcough impasse.®’ Moreover, the
FLRA has found a party engaged in bad faith bargaining when it
insisted on negotiating separate agreements for different
segments cof one bargaining unit.®’ Here, the Union’s response to

62/ In this connection, AFGE and HHS, Sacramento, California,
49 FLRA 845 (199%4) {Sacramento) i1s cited by the Emplover to
support its contention.

63/ In addition to Sacramento, the Employer cites AFGE and DOL,
Philadelphia, Pennsylvania, 37 FLRA 828 (1990) to support
its position.

€4/ The Employer cites U.S. Food and Drug Administration,
Northeast and Mid-Atlantic Regions and AFGE, Council No.
242, 53 FLRA 1269 (1598).

6>/ Department of Defense, Department of the Army and the Air
Force , Headguarters, Army and Air Force Exchange Service,
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CBP's article that includes a standardized set of procedures and
arrangements for inveluntary reassignments 1s to negotiate a
different agreement every tTime an employee 1s involuntarily
reassigned. Not only has the FLRA ruled that such a tactic
violates the obligation to bargain in good faith, but the NLEB
has found this approach tc be “a cancer on the collective
bargaining process. %/

The Arbitrator should reject the Union’s position that the
Emplovyer’s propcsal in Section 4., which involves the
reassignment of employses to positions within their duty
stations or commuting areas for the purpose of correcting or

inimizing deficiencies 1in the employee’s performance or

conduct, is outside its duty to bargain. It provides only bare
assertions “with no mention o¢f an authority or other legal
precedent supporting its cilaims.” The proposal is a set of
procedural steps that management will follow when effecting its
right to assign emplcyees, under 5 U.S.C. § 7106(a) (2) (A). The
FL recently confirmed long-standing precedent that

management's right to assign employees includes the right to
reassign employees to different positicns and to make temporary
assignments or details. &/ From what it “can decipher,” the
Union appears tc be contending that the proposal is outside the
duty to bargain because 1t enables the reassignment of one
employee, but possibly not another. This assertion “is without
legal merit inasmuch as the right tc assign employees includes
the right to refrain from assigning employees.”® Accordingly,
the Arbitrator should find that the proposal 1s a procedure

Dallas, Texas, 1% FLRA 652 (1985) 1s cited by the Employer
in this regard.

66/ To support its c¢laim, the Employer cites E.I. Dupont de
Nemors and Co. wv. NLRB, 489 F.3d 1310 (D.C. Cir. 2007,
where it alleges The court references NLRB precedent that a
party has a right tc iInsist on negotiating an entire
contract rather than engaging in piecemeal bargaining over
a particular subject.

67/ The Employer cites United States Dep't of the Navy, Naval
Undersea Warfare Ctr., Div. Newport, Newport, Rhode Island,
63 FLRA 222 (2009) in support.

68/ The Employer supports its position by citing United States
DOJ, Fed. Bureau of Prisons, Metrepolitan Detention Ctr.,
Guaynabo, Puerto Rice, 57 FLRA 231 (2001).
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“flowing from 1its statutory rights and within the mandatory
obligation to bargain.”

On the merits of the 1ssues 1n this article, the most
important areas of disagreement are: (1) the employees covered
under the annual solicitation procedure for voluntary
reassignments; {2) when the Agency will wuse the employee
requested reassignment rosters; and (3) how gualifications
determinations are made for position exchanges. With respect to
annual solicitation procedures, the Union abandoned its initial
agreement with the Employer that such procedures, and the
establishment of rosters, was only warranted for positions in
the wunit’s vprimary occupations, CBPO and CBP Agriculture
Specialist. Instead, it 1s now proposing tha the Agency
solicit employee interest to be reassigned on an annual basis
and maintain rosters for employees at every position and grade
level. Employees in other occupations do not currently have any
negotiated procedures under which they may express or submit an
interest in relocating toc ancther location, other than through
vacancy announcements or their own perscnal efforts. The
Employer’s proposal provides “a clear procedure by which such
regquests will be submitted, considered and maintained.” While
the Union’s proposal also meets these goals, it does s0 at the
“very high cost” of requiring the Agency to conduct an annual
solicitation and maintain rosters for each of its hundreds of
job occupations, and at each grade level. The numbers o¢f
employees occupying -these non-maijority occupations “do not
create the economies o©of scale necessary tTo warrant the
establishment of a natiocnal roster system for these types of
positions.” The more direct application procedure proposed by
the Agency 1is more practical, workable and appropriate for these
circumstances.

Regarding the issue of when the Agency should use the
employee reguested reassignment rosters, under the Union’s
proposed wording, when filling a position at a location, the
Agency “will reassign (emphasis added) the most senior gualified
employee” frem the scurces listed. The section continues to
regquire that where there are qualified employees on the
voiuntary reassignment lists, “the Agency “will £il1l” {emphasis
added) at least one out of every twe vacancies through voluntary
reassignment.” The Employer’s proposal, in contrast, establishes
procedures for reassigning employees once 1t has made some key
determinations as to the general scurce it wishes to pull from.
The FEmployer addressed the Union’s “unsubstantiated fear” that
it would not use these procedures by offering to document its
election to fill not less than one out of every two positions
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not filled with probationary or trial period employees through
these methods. Its proposal also 1s more workable and
appropriate than the Union’s apprcach to £filling positions,
which “would result 1in a never-ending string of dob offers and
placements throughout the Agency that would bhe practically
impossible to track.” In addition, such an approach woulid
interfere with the Agency’s ability “to fulfill its succession
planning obligaticns by making 1t practically impossible to
anticipate the locations at which 1t needed to recruit new
employees,” given that such decisions are made more than 2 years

in. advance o¢f the employee’s reporting date. The Union’s
assertion that “management abuses” Jjustify 1its approach “is
complately and wholly unfounded and has no merit.” As the
reccord demonstrates, management regularly uses voluntary

reassignments as a method for fiiling positions, with more than
2,000 reassignments 1in FY 2008 alone, even without formal
contract procedures and under a more complex announcement and
application procedure. The increased availability of a roster
of employees ready to voluntarily relocate will likely result in
the increased use of this method over other methods that take
much longer to effect. As a result, “the Union’s proeposad
mandated use 1s unnecessary.” Based on the above, the
Fmployer’s proposal “best meets the needs of the parties.”

Concerning the final significant issue of gqualifications
determinations, the Union’s proposal “is based on a presumption
that all employees 1in a -given occupation are qualified to
perform all work asscclated with that occupation.” This
presumpticon is “Muntrue” and “nonsensical” given that positions
within the same occupation have differing titles and perform
highly specialized work 1in certain environments. Such
determinations must be made on a case-by-case basis and in
relation to the position{s) being filled. While the Employer
has never adopted a practice of making presumptive
gualifications determinations, its proposal nevertheless
attempts to meet the Union’s interest 1in reducing potential
gqualifications roadblocks to placing employees through this
procedure. In Secticn 2.C. (1) {f}, except when an employee lacks
skills and/or training that would hinder port operations 1f the
employee were placed, management has elected “to provide the
necessary training when the emplioyee arrives at the location.”
This approach is essentially identical to that adopted elsewhere
in the agreement, and establishes the “perfect balance” between
the Union’s interest 1in increasing the number of employees
considered qualified and management’s need to ensure that
operations are not unnecessarily disrupted.
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CONCLUSION

Having thoroughly considered the evidence and arguments
presented by the parties with respect to the Reassignments
article, I =hall order the adoption of the FEmployer’s final
offer. Preliminarily, as set forth at the beginning of this
Opinicn and Decision, the Union urges the Panel to be guided by
the private sector principles enunciated in McClatchy in
breaking federal sector impasses. According to the Union, this
means, essentially, that asny Employer proposal giving management
unilateral discreticon over a matter constitutes bad faith
bargaining, and should be rejected. It 1s appropriate to
address this so-called McClatchy standard here bkecause the Union
specifically states that I should reject the ®mployer’s final
offer on this article on that basis. In my view, the Unicn has
seriously misread the McClatchy decision, where the Court of
Bppeals for the District of Columbia Circuit approved the NLRB’s
Colerado Ute doctrine. See Coleorado-Ute Elec. Ass’n, 295 HNLRB
607 (1989}, enf. denied, 939 F.2d 139%2 (10" cir. 1991). in this
regard, in NLRB v. Katz, 3692 U.3. 73¢ (1962}, the Supreme Court
held that an employer vioclates § 8(a) (5) of the NLRA when 1t
makes a unilateral change in a mandatory subject of bargaining
without negotiating to 1impasse. Under Coloradeo Ute and
McClatcechy, an employer violates § 8B{a) (%) when 1t unilaterally
implements after impasse 1ts proposal that it may grant merit

raises completely at 1ts discretion, without any specific
standards to gulde the decision, and not subject to review
through the grievance and arbitration procedure. The NLRB

regards that as tantamount to a refusal to bargain at all.
Those c¢ases do not heold, however, that it is a ULP for an
employer to propose a provision that grants it unreviewable
discretion over a mandatory subject of bargaining. Cn the
contrary, the Supreme Ccurt has held that such a proposail, and
insistence to impasse on such a proposal, i1s net a ULP. NLRB v.
American Nat’”1l] Ins. Co., 343 U.5. 385 (1952). Thus, McClatchy
does not provide support for applying the standard cf review
regarding the merits of proposals that the Union urges, and it
shall not be used as guildance for rendering merits decisions in
this case.

With respect to the merits of the parties’” propeosals 1in
this article, the key issue involves their different versions of
a reassignment selection procedure. Under the Union’s approach,
after all o¢f the other appropriate sources of 1internal
candidates for an existing vacancy are exhausted, management
would be required to permit current unit employees to move into
one out of every two wvacancies at a Jocation on the basis of
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seniority, except in San Diego and Miami, where two out of every
three vacancies would be filled by current employees interested
in being reassigned to those locations. Under the Fmployer’s
approach, current employees seeking reassignments would be
selected for one out of every two vacancles, but only if
management decides not to fill wvacancies with prcbationary
emplcyees. As stated elsewhere in this Opinion and Decision,
the practices established in the expired Customs-NTEU contract
provide the best benchmark for determining whether a proposal
will work rather than disrupt operations. Compared to the
reassignment provisions established in Article 20, Part 11T of
that contract, the Employer’s finat offer clearly 1is more
consistent with what was agreed upoeon in 19%6 and can he viewed
as an incremental improvement over those practices. The Union’s
final c¢ffer, on the other hand, goes well beyond anything ths
Customs Service or CBP have ever attempted with respect to

employee requested reassignments. As the party proposing the
more substantive change to the status gqueo, NTEU has the initial
burden of demonstrating why such a change is necessary. The

record evidence, including the Employer’s FY 2008 reassignment
data, does not support the conclusion that management has abused
its reassignment authority over the past 7 years or otherwise
deviated from +the parties’ practices under the Customs-NTEU
contract. Although the Union argues that its final offer is
needed to address major problems with employee morale, there is
no evidence 1in the record supporting the Union’s c¢laim that
the Employer’s approach will render the employee requested
reassignment program “a total fiction.” Thus, the Union has not
demonstrated a need for such a substantial change to the status
quo.

14. Preclearance

a. The Union’s Position

Preclearance sites are duty statlons located outside the
U.S. where ftravelers are cleared for entry into the country
before they leave foreign soil. There has been a special
process for staffing these locations for many years. The prior
NTEU-Customs contract contained provisions governing
preclearance duties but both parties’ proposals differ from what
was previously 1in that agreement. There are two disputed
sectiong that “stand above the others in terms of theilr impact,”
the first of which deals with the issue of what compensation
should be provided to an employee if he or she is not provided
adequate advance notice of a move. In this regard, employees
need to terminate any housing leases or rent any home owned,
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lease living guarters in the new location, arrange for household
goods to ke moved at a certain time, release and then obtain
utilities, and arrange any scheool transfers. In Section 4.B.,
the Union proposes that if employess are provided less than 60-
days notice, the minimum needed for an employee moving to a pre-
clearance location for what is most likely to be a 5H-year
period, they will be reimbursed for any legal expenses
reasonably incurred as a result of their departure for the
preclearance port.

While the parties agree that employees will ideally receive
120-days notice, "management will not offer an ironclad
guarantee,” which makes the proposal “so vital.” Such expenses
could be the cost of a late lease termination, a furniture

storage fee, or a lost school tuition payment. The employee
would alsc be considered to be on a temporary duty (TDY)
assignment for the number o©f days needed to reach 60. This

would help the employee bear the burden of having to rent in one
location while still paying rent in ancther, pay utilities in
two locations, move himself and his family at two different
times, buy food for two Ilocations, or other related expenses.
Without such a clause, menagement could give very short notice
and the employee would have to bear the entire financial burden
of a quick move “even though 1t 1s always totally within
management’s control as to when the employee moves.” Employees
should not be wvictimized because management did not plan
correctly or prefers ncot to use other options that are clearly
available.

The issue in Section 6.C. concerns where employees will be
located once their preclearance assignment 1s over. Management
proposes to return them to their coriginal or home port, alleging
that it no longer needs to offer the prospect of an eventual
move away from one’s home port in order toc attract preclearance

volunteers. No evidence was provided to  support this
allegation, which “is clearly based on a mere management hunch
or assertion, rather than data.” Furthermore, because

management’s proposal is not limited to those employees newly
assigned to a preclearance location after the contract is
implemented, “it would change the rules for those emplovyees
already 1in tThe midst of a preclearance assignment.” This would
penalize those who have already spent several years at a
preclearance location in the hopes that they will not have to
return to thelr prior port.

Tn contrast, the Union’s propesal permits the employee To
return to his home port if he wishes, but also alilows the
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employee to use the voluntary relocation system, contained
within the Reassignment article, to seek placement elsewhere.
The size and attractiveness of the preferred locations “will
greatly 1mpact the odds ¢f going somewhere other than the home
port, and that should moderate emplioyes chcices.” Under 1ts
Reassignment article, 1f a wvacancy 1in a location is net filled
through certain sources, the Agency then goes to the national
voluntary relocation list and selects the most senior
preclearance applicant for that vacancy. In Secticn £.C., the
Union also proposes that the selection not count as one of the
voluntary reassignment selections that must be made out of svery
twe selections, ensuring that returning preclearance applicants
are able to effectively compete agalinst very senior applicants,
even though it is the preclearance applicant who must be given a
new assignment. If there are simultaneous vacancies 1in all
three of the preclearance employee’s preferred placements,
management would decide which of the three the employee would be
offered. 1Its proposal would continue “the NTRU-Customs contract
tradition of incentivizing  CBP employees to apply for
Preclearance assignments with the lure of eventual placement in
a preferred location,” and is similar to the reassignment system
contained in the NTEU-IRS contract.

O0f the remaining issues 1in the article, while both of the
parties” Sections 3.A. propcsals provide employees the righi to
regquest extensions o©of a preclearance assignment, only the
Unicn’s obligates the Employer to respond within a reasonabls
period of time. Rather than proposing more time to respond,
under management’s approach there would be nc reguirement to
respond within any time frame. Thus, an extension coulid ke
requested & months 1in advance but the employee might not receive
a response until the day before the employee i1s due to move. It
is “complicated and costly for the average employee to move out
of or Dback into the U.S. with a family.” The sooner the
employeae can make the necessary arrangements, the hetter.
Management’s proposal “shows no concern” for the employees’
needs and, along with “its refusal to compensate employees for
unusual expenses when they are moved on =short notice,” its
system “amounts to a calloused way toc manage employees who are
undertaking an unusual assignment for the good of the Agency.”

The Union’s preoposal in Section 4.C. would reguire that the
employee be granted administrative leave or an excused absence
to make relocation arrangements, while management’s proposal
merely states that the time “may” be granted. Management’s
proposal also contains no measure of how much time to grant to
an employee, while the Union’s contains & reasonabkleness



standard and gives management “immunity from a grievance should
the employee want more than 40 hours.” The Union’s proposal
should be adopted because it is “the more balanced of the two.”
In Section 6.E., the Union’s propcsal mirrors an already agreed
understanding found elsewhere in the contract “that the Employer
will provide necessary refresher training to the preclearance
employee,” and 1t deoes not know “why management chose to ignore
the issue hers.”

b. The Employer’s Pogition

In this articlie, both parties have an interest in unifving
CBPOs under the best procedures that will provide preclearancs
employees a2 much needed transparent process. A review of the
significant areas of disagreement within the proposals makes it
clear that their mutual Interests “are best obtained by the
adoption of the Agency’'s article.” The first area of concern
with the Union’s last best offer is two “add-ons” to the agreed
upon sections addressing assignment duration (Section 3.A.) and
establishing reporting dates for returning to the U.S8. (Section
6.D.}.  Including these add-ons “wil?t make 1t difficult to
administer the Agreement as a whole and inevitably increase the
likelihood for disputes.” The wording would require management
to plazce an employee who has volunteered for a reassignment to a
preclearance location on TDY status, and to reimburse expenses
when traveling from the preclearance location To their permanent
duty  location. Given  that  procedures and appropriate
arrangements for temporary assignments and travel are included
in contract articles that already have been agreed to by the
parties, and that home leave 1is an area encompassed in the
parties’ dispute over the Leave article, the Union “has not
demonstrated any need to further complicate the impasse of other
contract articles within this article,” or articulated any
rationale for interfering with agreed upon contract articles by
placing these additional proposals in the Preclearance article,
Moreover, the Unicn has asserted that Temployees use
preclearance assignments to change their permanent duty
location.” Both sides spent a great deal of effort addressing
voluntary reassignments 1n  the Reassignment article, which
ultimately will provide a “comprehensive set of procedures for
employees to voluntarily move from one port to another.” There
is no reason to “complicate this impasse by forcing the other
impasse articles into it.”

Another significant difference with regard to the
Preclearance article 1is the Agency’s belief that 1ts proposal
for a guaranteed reassignment back to the originating duty
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station “is far more efficient than the ambiguities of the
status guo” and cures the problems the Unicn identified in the
previous Customs-NTEU contract. The Employer’s proposal
provides employees who opt for a preclearance assignment with
the exact duty location upon their return and does not place an
employee “in the dark” as to where they may end up upon

returning to the U.S. Employees who have a desire to change
their permanent duty location “should use the robust procedures
provided in the Reassignment article.” In addition, the Union’s

propcsed  Preclearance article defeats its own  expressed
interests by combining different administrative processes and
creating unresolved guestions in the contract that will
undoubtedly lead to arbitration. The Arbitrator “should adopt
the Agency’s proposal as 1t gives employees clear expectations
of the policy and procedures when  volunteering for a
preclearance assignment.”

CONCLUSICN
After fully examining the parties’ ©positions on this
article, I ccnclude that the Unicen’s final offer provides the
more reasonable basis for resolving the impasse. The most

significant difference between tThe parties’ proposals concerns
what happens to an employee returning from a preclearances

assignment. Under the Union’s approcach, if the employee dces
not want to return to his home port, the employee receives
pricrity over others in the reassignment pool. It argues that

CBP needs to offer the prespect of an eventual move away from
the employee’s home port in order to attract preclearance
volunteers. The Unicn’s position is at least consistent with
the terms of the Customs-NTEU contract, which permits ths
employee to submit a pricritized list of up to five locations to
which he or she prefers tc ke reassigned, and requires
management to reassign the employee to cne of those locations if
a vacancy exists “absent Jjust cause.” Under the Fmployer’s
approach, an employee returning £from a preclearance assignment
would be guaranteed reassignment back to the criginating duty
station, and should use the procedures provided under the

Beassignment article to move to a different location. The key
difference 1is the Union’s proposal gives employees returning
from pre-clearance priority in the reassignment process. While

the parties’ disagree over whether CBP needs to 1incentivize
employees by offering the prospect o©of reassignment ©o a
different iocation than the coriginating duty station to ensure
that there are enough preclearance volunteers, as in other
articles, the record does not support eilther side’s contenticn
in this regard. A significant defect in the Employer’s approach
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is that employees currently 1in the middle of a preclearance
assignment, who volunteered expecting to be relocated upon their
return in accordance with the conditions outlined in the expired
Customs-NTEU contract, would nmo ionger have that option. Nor is
there any inconsistency in adopting the Employer’s final offer
in the Reassignment article and the Unicon’s final offer in the
Preclearance article. In this &regard, Section 6.C. of the
Union’s final offer 1in the Preclearance article reguires
preclearance emnployses who do not wish Tc return to their home
port at the end of their current tour to apply for relocation
using the voluntary relocation reassignment procedures in the
Reassignments article. Section 2.B. (2} of the Fmployer’s final
cffer in the Reasslignments article commits CBP, absent Jjust
cause, to fill at least one out of every two positions through
the vecluntary reassignment of current employvees when it decides
to £ill positions with other than probationary or trial period
enmployess. Accordingly, 1 shall order the adoption of the
Unionfs final offer on this article.

15. sSafety and Health

a. The Union’s Position

The Fmployer’s contention regarding the Union’s Section
18.B. proposal involving beards and other facial hair “centers
cn a new thecory that it believes renders the proposal to be non-
negotiable.” In response, the Union incorporates by reference
its discussion above concerning the negotiability of Section 7
in the Attire and Appearance article. As previously stated, its
proposal has been found to be negotiable by the FLRA and, in
accordance with the guidance provided tc the Panel and interest
arbitrators in its Carswell and Yuma decisions, “a new legal
theory 1s insufficient to render a substantially identical
propcsal non-negotiable where the [FLRA] has already found the
proposal to be negotiable.” Accordingly, the Union requests
that the Arbitrator decide on the merits the appropriateness of
whether its proposal should be included in the contract.

The issue 1in dispute in this article 1s related to the
grooming standards dispute in the Attire and Appearance article.
The Union’s Section 18 proposal "is designed ©o ensure that
those uniformed employees who are subject to the CBP grooming
standards are permitted to grow facial hair but still be able to
comply with the CBP respirator program.” It reflects the fact
that, “while the overwhelming majority of employees that are
subject te the CBP grooming standards do not need to use a
respirator 1in the performance of their Job duties,” they
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nevertheless must be able to wear a respirator in the event of
an emergency. The proposal requires employees to shave to the
extent necessary 1in order tTc pass the respirator fit test after
which they are permitted to grow facial hailr as long as they
have shaving eguipment available at their worksite so they can
shave in the event they need tc wear a respirator.

CBP has chosen to use the N-895 respirator “as 1its
respirator of choice.” The N-95 respirator requires that
employees have a c¢leanly or mostly cleanly-shaven face in order
to be fit-tested for respirator use. The Union’s proposal in

Section 18.C.1 and 2. tracks the materials provided to cne of
NTEU’s negotiators who attended training by DH3 and the
Occupaticnal Safety and Health Administration {(CSHA) concerning
the N-95 Respiratory Protection Program and its implementation
at CBP. In this regard, emplovees who may need to use an N-95
respirator must “ensure that facial hair (beards, stubble
growth, mustache or sideburns} doles] not cross the respirator
sealing surface or hal[ve] immediate access to shaving supplies
when needed.” Its proposai is also consistent with the practice
at the Center for Disease Contrel (CDCY. The wording the Union
proposes in Section 18.B. recognizes that the overwhelming
majority of CBPOs and Agriculture Specialists do not use =a
respirator in the performance of their jcb duties, a fact
established by the Unicn through testimony from witnesses and
written evidence. Even CBP’'s expert witness on respirators, a
Safety Manager, testified that he did not know of c¢ne instance
when a port ordered its employees tc don their respirators, and
CBP’s own survey showed that the wuse o¢f respirators was
“sporadic to non-existent” at all of its field offices, with
most ports unable to identify even one employee who during the
entire pericd <covered Dby the management survey wore @ a
respirator. The Union also presented emails from a number of
ports “that established that CBP did not even have respirators
availakle for wuse as late as 2005,” and testimony from NTEU
negotiators that respirators currently “are not co-located where
employees work,” are often kept under lock and key, that
employees do not know where tTo go to get access to them, and
would have *o get permission from management to wear a
regpirator “although nco procedures are in place to secure such
approval.” Nevertheless, the Unicn’s proposal acknowledges that
CBF has required that all employees subject to the Agency’s
grooming policy be fit tested in respirator use, and nothing in
the proposal conflicts with this policy. Because the proposal
balances the employees’ interest in determining their own facial
appearance without sacrificing the safety protections offered by
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the CBP respirator policy, it should ke adopted to resolve the
parties’ remaining dispute in this article.

b. The FEmpioyer’s Position

The Unicn’s proposal in Secticn 18.B. “mandates that the
Agency modify” its Personal Appearance Standards for uniformed
persconnel “to permit employees to grow facial hair.” During the
arbitration hearing, the Emplcoyer offered evidence that i1ts
Perscnal Appearance Standards are 1intrinsicaelly linked to its
Use of Force Continuum, “which 1is the primary enforcement tool
used by its uniformed werkforce.” Further, the Employer
provided evidence that the adoption of less stringent standards
would likely result in the erosicn of public trust in the
- unformed workforce and the Agency, as well as increase risks to
officer safety and mission accomplishment. Conseguently, the
proposal “constitutes a method of performing work under 5 U.S.C.
§ 7106 (b){(1),”% and is negotiable only at the election of the
Agency.

On the merits of this issue, the Union has made it clear
that the parties’ CBA should educate the bargaining unit and
managers regarding CBP’'s respirator program. To meet this
interest, CBP's ©proposal includes a comprehensive set of
procedures and appropriate arrangements concerning the program.
As written and articulated during the interest arbkitration
hearing, the Unilon’s proposed Safety & Health article “serves as
another attempt to address [its] disdain for CBP’s personal
appearance standard,” 1.e., the prohibition of facial hair.
Rather than include “a robust sducatiocnal section that 1includes
safequards for employees,” 1ts proposal Yexploits the use of
respirators as a means to provide employees the right to have
beards.” While the use of this bargaining tactic 1is itself
questionable, the best reason for rejecting the Union’s proposal
is that it includes wording requiring the parties to recognize
there 1is “not  a reasonable likelihood”  that CBPOs and
Agriculture Specialists will need to use a respirator, wording
that “is simply not true.”

In today’s enviromment, the likelihcod of the CBP £front-
line workforce needing to don a respirator “is more than Jjust

69/ In this regard, the Empleoyer acknowledges that in NTEU and
CBP, 64 FLRA 385 (2010), the FLRA addressed & previous
Agency assertion that the standards constituted a means of
performing work, but “declined to answer whether i%f
censtituted a method.”
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reasonable.” CBP employvees enccunter thousands of travelers and
products from diverse origins that enter the U.S. every day, and
among those thousands of daily inspections “situations occur
that regquire the use o©f a respirator.” In this resgard, CBP
Occupational BSafety and Health managers and port management
officials testified that “the need and use of respirators are
common, and ports are capable of meeting this demand.” The need
can arise when a passenger exhibits signs of tuberculecsis, a box
in a container leaks unfamiliar fluids, or in a crisis like the
HIN]1 wvirus. Additicnally, where CBP’s missicn regquires the
timely processing of travelers and goocds into the country, the
Union’ s “on-the-spot shaving procedure” would create an
“operational nightmare.” Moreover, at the same time that the
Union is proposing Joint recognition that there is Ynot =a

reascnable likelihood” that respirators are needed,
institutionally it is diligently “fighting for employees to have
access to this tool.” In conclusicon, the Arbitrator “should

adopt the Agency’s proposal as it provides the desired effect of
the parties during bargaining.”

CONCLUSION

Having carefully considered <the evidence and arguments
presented by the parties on this article, I shall order the
adoption of the Employer’s final offer to resolve the matter.
This dispute concerns the parties’ conflicting proposals under
Section 18, which the Fmployer titles “Respirators,” and the
Union titles “Facial Halr and Respirators.” The Employer
proposes a fairly comprehensive set of provisions regarding the
use and maintenance of respirators at the workplace, while the
Union’s proposal is concerned primarily with permitting
employees to wear beards and other facial hailr, except where
there is a reasonable Iikelihood that they will have to use a
respilirator in the performance of their duties which reguires a
cleanly shaven face, and on the mechanics of how such emplovees
would comply with the reguirements of a “fit test.” In my view,
the Employer’s final offer is consistent with the other topics
in the Safety and Health article, whereas the Union’s is more
appropriately addressed in the Attire and Appearance article.

16. Scheduling

a. The Unicon’s Positicn

The Employer’s proposals in Section 14.A. and 15.A. of this
article, which deal with <changes in existing shifts and the
establishment of new shifts, respectively, are nonnegotiable
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because “they authcrize management to implement proposed (and

chviously substantial) changes in working conditions

irrespective of the Union’s right to negotiate over the proposed

changes through impasse.” Consegquently, consistent with FLRA

precedent, they involve a permissive subject of bargaining, i.e,

a demand that the Union waive 1its statutorg rights, and
70

insisting tc impasse on them constitutes an ULP. In addition,
by restricting the Union’s right tc notice and bargain to 7
days, the wording in Section 14.A. “flies in the face of the
statutory obligation to negotiate over ANY change in conditions
of employment,”lu

On the other hand, contrary tc the Employer’s position, the
Union’s proposals in Sections 16 and 17 are negotiable. In this
regard, the Union has opted to modify 1ts last proposal in
Section 16.22 Given the Employer’s new interpretation that G5
U.3.C. § 6101 bars - voluntary emplaoyee changes of
tours/schedules, the modification isclates “the situations where
6101 MAY be a problem given management’s previously unheard of
reading ¢f this statutory provision.”? This approach enables

70/ The Union cites Federa Deposit Insurance Corporation,
Headguarters and NTEU, 18 FLRA 768 (1885) to support 1ts
allegation.

71/ In this connection, among other FLRA decisions, the Union
cites Department of the Air Force, Scott AFB, Iliincis and
NAGE, ILocal E7-23, 35 FLRA 844 (1890) and Department of
Transportation, Federal Aviation Administration, Los
Angeles, California, 15 FLRA 100 (1984).

72/ The Union’'s medified Section 16 proposal can be found in
Appendixz A.

73/ Also contrary to the Emplover’s position, the Union
contends that 5 U.5.C. § 6101:

{Ils an obkligation on management To meet ceritain
standards, not employees. if employees, once
properly assigned under the 6101 criteria, decide
to swap assignments for a day, e.g., the 8 a.m.
shift [for] the 11 a.m. shift, nothing in 6101
bars them.

The Union also concedes that “there 1s no case saying that
- probably because no one has ever argued the law means
that.”
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the parties o include a temporary swapping or position exchange
proposal in  the article, thereby cecntinuing a decades-old
. tradition within the Customs Service and now CBP, ‘“while
preserving management’s right tTo say ‘No’ in those situations
where none of the exceptions apply.” With respect to the FLRA
decisions the Employer cites to support its underlying threshold
assertion, they are “inapplicable.” In the case involving the
Department of Veterans Affairs, 5 U.S.C. § 6101 1s not even
menticned because it operates under different scheduling
authorities. Moreover, the proposal at issue in that case has
“iittie or nothing to do with the proposal now before the
Panel.” Uniike the proposal in that decisicn, under the Union’s
Section 16 proposal, management will set the schedules, hours,
staffing, etc. A1l the employses could do is say that “I will
work his assigned hours and he will work mine.” Its proposed
wording aiso 1s nothing like the defective proposal in the case
the Emplovyer cites invelving pilets in the Panama Canal. That
proposal concerned “the assignment or division of duties,” while
the Union’s Section 16 “Ymerely provides that once management
assigns duties to specific tours, qualified employees can agree
to swap their duty Thours.” Hence, in making 1its nen-
negotiability assertion, management falls “far short of meeting
its initial burden.” Finally, there 1s no merit i1in the
Employer’s non-negotiability allegations concerning the Union’s
propesal in Section 17 for the same reasons.

Of the six issues at Iimpasse in this article, those
addressed by the Union’s proposais in Sections 6, 14, and 17 are
the most significant. Management’s Section & proposal
constitutes a waiver o©f the Union’s right tTo negotiate impact
and implementation “in the face of the agency head exercising
the 5 U.S8.C. § 6101 exception.” Consequently, thes Arbitrator
should “turn away from the mischief inherent in management’s
proposal and toward the clearer statement of how the Union may
deal with a change in working conditions.”  Further, exercising
the statutory exception is a very significaent matter because it
permits the elimination of an employee’s right to Z consecutive
days off every week and the same starting and quitting times
throughout each individual week. Management is Iiving “in a
fantasy world if it believes it can do that without giving
employees any way to soften the impact or to procedurally
transition to that system.” Thus, the Employer’s proposal
should be rejected because 1t “would bar NTEU from representing
those emplcyees.” Moreover, even if not ccnsidered a waiver,
the Union would objsct to its adoption “on the basis of the
McClatchy precedent.”
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As discussed previously, the Employer’s ©proposals in
Sections 14.A. and 15.A. constitute waivers of the Union’s
statutory right to negotiate over modified or newly-created
shifts, and also should be rejected on the basis of the
McClatchy precedent because they lack Yany enforceable
procedures or efforts to moderate impact.” Even 1f they are
properly befcre the Panel, the Union’s apprecach in Section 14 is
“wiser” and “more balanced” because 1t has limited its right to
bargain by excluding some classes of shift changes, “such as a
change in an 8 a.m. to 4 p.m. shift to a 6 a.m. to 2 p.m. shift
during the week of Thanksgiving to accommodate the increased
flights and travelers.” Other provisions of that same subsection
serve to limit negotiations to those changes that will have

considerable impact on employees, 1including where management
intends to modify a 6101 exception shift to another 6101
exception, or move employees from a fixed to rotating shift. In

addition to these “concessions,” the Union has offered to
expedite any bargaining over these negotiations through the use
of a third-party neutral guickly entering the bargaining dispute
to issue recommendations. The Employer, however, has refused to
allow any bargaining over these “most froublesome forms of shift
changes,” and “shown no «concern for employees’ needs or
balance.”

In Section 16.A. (1), the Employer appears to address the
right to swap shifts that do not conform to the standard
regulrements of 5 U.5.C. § €101, and in Section 16.A4.{(2) it
appears to address the swapping of shifts that do conform to
those reguirements. Given its latest allegation that the law
bars the swapping of Secticn 6101 exception shifts, 1t is
“disingenuocus, 1f not outright bad faith Dbargaining” for
management to now proposs to permit swaps of those shifts
“infreguently” 1f done with 5 days notice, rather than the 7
days mentioned 1in the statute. Eside from the legality of
management’s proposal and strategy, it has never explained “why
the right to swap shifts should be handled any differently under
a2 Section 6101 shift wversus a non-conforming Section 6101
shift.” Therefore, the Arbitrator should adopt the wording
already agreed te 1in the Unicn’s Section 16 and management’s
Section 1l€.B. “as the rule for a swap of elther kind of shift.”
Finally, management’s proposal 1s “reckless” 1in that it uses
wording such as “infrequent,” “do not result in negative impact
on operaticns,” “may be approved,” “undermine the intent.” Once
again, while repeatedly asking the Arbitrator to impose contract
language that would provide “clarity, consistency and
transparency,” it has put words on the table that are “classic
litigation breeders.”
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On the article’s remaining issues, the Union’s Section
14.C. proposal would reguire the Employer to solicit volunteers
and select employees on the basis of seniority when implementing
any of the shift changes set forth in subsection 14.A. Given
the Union’s recogriticn that the employee must be gualified,
using seniority enables the Employer to aveid disputes over less
obiective methods of assignment provides management “shelter
against civil rights and other statutcry claims.” The
Employer’s Section 15.B. proposal “comes close To accepting this
concept” but ties 1t teo an “absent just cause” exception, which
iz undefined by contract or existing arbitration precedent

between the parties. The Arbitrator also should reject the
“drive~by” reference in management’ s proposal limiting
volunteers to Just those from “appropriate work groups [(as

defined by the employer).” It is unclear what this means, the
proposal has “no enforceable content,” and “it 1s a litigation
breeder.” The last sentence of the Union’s Section 16 “appears
to mirror the thought expressed 1n management’s Section 16.8.,"
but management also propcses to exclude swap issuss from the
grievance procedure. Because a party seeking an exclusion Irom,
or the narrowing of, the grievance procedure carries a heavy
burden before the Panel, the Empleyer’s proposal should be
rejected. Finally, the Unicon has “no idea why managemsnt” is
proposing its Section 18 wording, which requires employees to be
scheduled, excused, and compensated for heolidays in accordance
with the policies and procedures contained in the Holidays and

Religious Observances article. . Scheduling, excusals, and
compensation must be done consistent with a number of articles,
several regulations, and federal statute. The iack of any

explanation of what this proposal would mean 1s another reason
it should be rejected.

b. The Emplcoyer’s Positicn

The Union’'s proposals in Sections 16 and 17 of this article
are outside management’s cobligation to bargain because they are

centrary to 5 U.5.C. § 6101(a)(3).15{Ln'addition to the exception

74/ 5 U.S.C. § 6101(a}) (3) states that:
Except when the head of an Executive agency, a
military department, or cf the government of the
District of Columbia determines that his
organization would be seriously handicapped in
carrying out its functions or that costs would be
substantially increased, he shall provide, with
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provided in this section of the law, 5 U.S.C. § 6101 (a) {(4)
provides the Employer the flexibility to authorize a special
tour of duty for emplovees so that they may take one or more
courses in a college university under certain circumstances, and
5 U.S.C. & 6122 specifically exempts flexible and compressed
work schedules {which are worked only at tThe election of the
employee) notwithstanding the regquirements of 5 U.S.C. § 6101.
Other than these three excepticns, “the law clearly places the
responsibility on the Employer to schedule work, and to dc so in
accordance with these regquirements.” Nothing else in this or
any other applicable law, rule or regulation permits employees
tc schedule work, or zn employer toc reschedule zn employee for
work at an employee’s request, iIn & manner inconsistent with
law, rule or regulation. The Union’s propcsals, however,
presume that once the Employer schedules employees it has met
its statutory obligations, and then reguire 1t “to permit
employees to independently adopt schedules that do not conform
to these reguirements.” Absent express statutory language that
permits an employer te schedule work in this manner, the Union’s
proposals “runsg afoul of and [are] contrary te 5 U.S.C. § 6101."
As they are contrary to law, they cannot constitute procedures

or appropriate arrangements. In addition, the FLRA has also
found that propesals attempting te shift the responsibility of
scheduling decisions from management to employees are

nonnegotiable bhecause they interfere with management’s right to
assign work, under 5 U.S.C. § 7106 {a) (2) (B).X

respect to each emplcyee 1in his organization,
that--

(B) assignments to tours of duty are scheduled
in advance over periods of not less than I week;
(B) the basic 40-hour workweek 1s scheduled on 5
davs, Monday tThrough Friday when poséible, and
the 2 days outside the basic workweek are
consecutive; _

(C} the working hours 1n each day in the basic
workweek are the same;

(D) the basic noncovertime workday may not exceed
8 hours;
(K}  the occurrence of holidays may not affect

the designation of the basic workweek; and
(F) breaks in working hours of more than 1 hour
may not ke scheduled in a basic workday.
(G}
75/ The Emplover cites National Union of Hospital and Health
Care Employees, District 1199 and Veterans Administration
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In response tc the Union’s allegation that it has no
chligation to hargain over the Employer’s Section 14.A. and
15.A. proposals because they deprive 1t of the statutory
requirenment for “specific notice,” CBP provided the Union with
specific notice of the procedures and appropriate arrangements
that will he ochserved when exercising its management right to
establish or mecdify emplovee work schedules through its contract
propesals. In this regard, the Union “is well aware of the
scope  and nature of changing work schedules and that those
changes are Imminent,” and both parties realize that CBP's
cperations necessitate work schedules being modified or new
schedules being created on a greater than infrequent basis.
Under FLRA precedent, whether or not an agency's notice is
reasonable and adequate depends upon the facts of each case . ¥
In this case, after receiving CBP’s contract proposals
concerning werk schedules, the Union had the ability to reguest
information and it submitted bargaining proposals. Thus, CBPF's
proposal meets the standard of sufficient notice because the
Union “clearly had CBP’'s desired procedures for employee work
gschedules and NTEU had more than the reguired ‘meaningful
opportunity to bargain about the decisions’ . "V

Medical (Center, Dayton, ©Ohio, 28 FLRA 435 (1987) and
International Qrganization of Masters, Mates, and Pilots
and Panama Canal Commission, 11 FLRA 115 {1983) to support
its position. In addition, the Employer points cut that
its Section 1€ proposal contains wording similar to the
Union’s that alsc would permit employees the opportunity to
voluntarily changs their work schedules., In its view, once
employeses have been exempted from thcecse requirements, ™“the
granting of employee regquests to make schedule changss
would no longer be 1in wvieclaticon of statutcry scheduling
requirements, provided the procedures did not vioclate other
laws or inherent management rights.”

Zg/ Department of the Treasury, U.S. (Customs Service, Regicn I,
Boston, MA and NTEU, 16 FLRA 654 {(1984) is cited by the
Emplovyer to support this proposition.

77/ In further support of the claim that its preposal is within
the duty to bargain, the Employer cites Department of the
Alr Force, Alr Force Materiel Command, Wright-Patterson Alr
Force Base, 0Ohio, 51 FLRA 1532 (1996}, noting that “the
FLRA routinely holds that adequate nctice of a propossad
change 1n conditions of employment 1s a notice that
triggers the exclusive representative's respconsibility to
seek bargairning” and that “NTEU has definitely socught
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The Union’'s explanation of 1ts assertion includes an
argument that it 1s not obkligated to bargain over CBP’s
proposals because “no one knows the exact timing of schedule
changes via a specific notice.” This assertion “is without
legal merit because the FLRA has found that an agency’s change
notice was [al]l sufficient, specific, and definitive, event
without including an implementation date.”?®’ Tts proposal
provides the Union definiitive notice that work schedules will be
changed in certain circumstances and that new work schedules

will need to be estaklished 1in certain circumstances. In
addition, the Union alleges +that +the Agency’'s proposal would
restrict the right to notice and bargaining to 7 days. This

allegaticon “is severely mispiaced because under the Agency’s
proposal, there is no more bargaining that will take place over
the impact and implementation cf work schedule changes.” In
this regard, “all negotiation over the impact and implementation
of manmagement’s right to establish or modify a work schedule 1is
specificaily addressed in the Agency’s contract articlie.”

Adopting the Union’s negotiability theory “would make
vulnerable the integrity of collective bargaining in the federal
sector” by wvirtually eliminating “the need for term contracts to
guide the parties.” Management would have to provide a specific
change notice before taking any acticn pursuant to the terms of
a CBA, whether 1t 1involves proposing a discipline letter,
announcing a promotion cpportunity, granting a reguest for a
voluntary reassignment, or creating a new work schedule to
accommodate a change in operations, and 1t would be unlawful for
an agency to make contract proposals to address procedures for

such matters, A party could unilaterally avoild term contract
bargaining on any 1issue “until the very instance management
seeks to change a condition of employment.” Adcpting the

Union’s arguments in the 1instant matter essentially would
“reverse the legislative goals of cellective bargaining 1in the
federal sector, cause harm to the public interest, eliminate the
ability to negotiate term contracts, and ultimately result in
government operaticns to operate less efficiently,” in direct
conflict with the findings and purpose of the Statute.

bargaining in respcnse to the Agency’s preposed Scheduling
article.”

@
~

The Emplover cites U.5. Department of Defense, Defense
Commissary Agency, FPeterson Alr Force Base, Colorado
Springs, Coloradc and American Federation of Government
Fmployees, Local 1867, 61l FLRA 688 (2006) (Colorado
Springs) .



As to the merits of the issues in dispute, the most
important areas of disagreement in the Scheduling article are:
(1) the procedures to be followed by the Agency when work
regquirements necessitate the mecdification or alteration of an
existing shift or tour of duty, and the appropriate arrangements
for employees adversely affected by such changes; 12}y  the
procedures to be followed by the Agency when work reguirements
necessitate tThe establishment of a new shift or tour of duty
{and the appropriate arrangements for employees adversely
affected by such changes); and (3) the conditions under which
voluntary weekly or daily tour of duty changes are permitted.
On the first two 4issues, Zfor the majority of the bargaining
unit, the parties agree that mission and work requirements
necessitate frequent changes to employee woerk schedules and the
establishment of new shifts or tours of duty. When addressing
the scheduling of work for employees, “the parties have adopted
the goal of establishing a minimum level of predictabiiity
through the advanced scheduling of anticipated work, while at
the same time providing the flexibility to make the necessary
adjustments for changes that were not anticipated.” This is
reflacted in certain agreements that were previcusly reached in
the Scheduling and Overtime articles, which constitute
“significant deviation from the current practice in most of the
Agency’s ports of entry, where schedules and assignments are
frequently made and posted much closer to the time the work is
performed.”

Consistent with this approach, 1Iin the sections of this
article that remain at impasse, the Emplover proposes “a set of
unamplguous procedures and appropriate arrangements for it to
apply when work reguirements dictate the inevitable changes to
posted schedules” and the establishment of new work schedules or

tours of duty. These procedures were created in response to
the “issues, c¢oncerns and interests” presented by the Union
during negotiations. In addition, even though the Union was

“unable to articulate any specific local circumstances that were
not addressed by the Agency’s proposed procedure and appropriate
arrangements,” the Employer offered an additional period in
which local Union representatives would be notified and provided
the opportunity to discuss unigque concerns they believe would be
more appropriate. In contrast, the Unionfs “proposed solution
is notificetion and bargaining each and every time a schedule or
tour of duty change [] dces not meet & very narrowly crafted set
of criteria.” Its last best offer also “is less than clear as
to whether ‘Ychanges” include the movement of employees to a new.
shift or tour of duty” and, 1f so, “it fails to provide any
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procedures by which those shifts would be staffed.” Unlike the
Union’s appreoach, the Employer’s contributes to the effective
and efficient accomplishment of the Agency’s mission by
providing standardized rules for assigning and scheduling work
across the bargaining unit and “is likely to improve emplovyee
working conditions.” It alsc eliminates “the waste of time and
resources” necessary to negetiate over procedures and
arrangements each time management exercises its right to adijust
or create new work schedules in response to the constantly
fluctuating operational regquirements at CBP's more than 340
ports of entry. In this regard, the Union has falled to explain
why 1t needs to negotiate each occasion separately. The
Employer’s proposal also “fosters effective labor-management
relations by ensuring local nctification and engagement prior to
the implementation of a c¢hange,” while the Union’s “is clearly
designed to frustrate and delay changes resulting from
operational reguirements.” In summary, the Employer’s proposal
for a set of standardized procedures “is consistent with the
intent of the framers of the Statute, as interpreted by the FLRA
- and is therefore superior to the Union’s proposed approach of
piecemeal bargaining.”Z

Concerning the issue of voluntary weekly or daily tour of
duty changes, the primary difference in the parties’ proposals
ig their “context and applicability to certain employees.” The
Employer’s proposal 1is “specifically tailored” to address the
adverse impact on employees who unexpectedly are affected by an
Agency decision excepting them from the scheduling requirements
of 5 U.5.C. § 6101 by providing them the opportunity =o
voluntarily regquest and be approved weekly or daily tour of duty
swaps with other qualified employees. On the other hand, the
Union’'s proposal “would apply to all employees in all
occupations, and in all circumstances regardless of whether they
are subject to variable work schedules and unanticipated
changes.” Such an arrangement cannot be deemed appropriate
because 1t 1is overly breoad, mnot tailcred, and “provides a
general benefit rather than alleviating the impact on emplovees
from the exercise of & management right.” The Employer's
proposal is also more consistent with existing practice whereby,
on a case-by-case pasls depending upon the specific work
expected to be perfcrmed that day, employees are permitted to
swap provided they are qualified to perform each other’s work.

7%/ To support its position, the Emplcyer cites DOD and Air
Force Exchange Service, Dallas, Texas, 19 FLRA 652 (1985).
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Upon thorough examinaticon of tThe remaining issues in this
article, it appears that the most significant ones involve the
parties’ conflicting allegations concerning their duty to

bargain over the other side’s proposals. Neither ©party,
however, has cited FLRA decisions where substantively identical
proposals previously have been found negotiable. Therefore,

regardless of which final offer 1is imposed, under the guidance
provided in Carswell AFE, I am without authecrity to resolve
these duty-to-bargain guestions. Remarkably, the parties’
jurisdictional arguments appear to be completely removed from
the realities that exist at CBP’'s more than 340 ports of entry.
In this regard, it is clear from the testimony of the Buffalo,
New York, Port Director that it is unworkable to reguire
bargaining over every scheduling change because cof the freguent
need to change shifts on a daily basis with littlie or no notice.
Moreover, there 1is no evidence 1in the record that the Union
locally has actually reqgquested to bargain over such scheduling
changes even though 1t may be statutorily entitled to do so.
Thus, no matter how the legal arguments eventually are decided,
it is unlikely to have much impact on the practices the local
parties have established tc handle these constantly fluctuating

operational reguirements. Nevertheless, consistent with the
Panel’s procedural determination in this case, I am required to
select one of the parties’ final offers on this article. Under

the circumstances presented, based primarily on the testimony of
the Buffalc Port Director, I am persuaded that, on the merits of
the issues in dispute, the Fmployer’s final offer is better than
the Union’s because it is more consistent with current practices
and offers greater flexibility in meeting CBP’s operational
needs at the wvarious ports of entry. As the Union has raised
arguable c¢laims that Secticens 6, 14.A. and 15.A. of the
Employer’s final offer constitute waivers of its statutory right
to negotiate future scheduling changes, however, I shall order
that they be withdrawn from the article. Until these
jurisdictional gquestions are resolved in an appropriate forum,
the parties will have to rely on the applicable sections cof the
Statute with respect to their rights and obligations.

17. Training and Employee Development {Union) /Emplovee
Development {Employer)

a. The Union’s Position

Neither of the Emplover’s proposals in Sections 5.C. and
6.B. is within the Union’s obligation to kargain. In Section
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5.C., management only proposes to “advise” the Unien of funding
changes to the Tuition Assistance Program (TAP), which 1s an
attempt “to have the Union waive a right to fully bargain before
tuition reimbursement is suspended or even restarted.”® It zlso
raises a McClatchy objection tTo its adoption. The Employer’s
proposal in Section 6.B. would require the Union to “assert the
lack of adeguate training as a defense to any action adverse to
the employee.” By obkligating the Union “to do something when
representing unit employees,” the proposal doss not address a
mandatory subject of bargaining. In this regard, the Union has
a. right to present 1ts own views while representing an employee
and 8cljannot be “forced to bargain over what those views might
be . "8/

With respect to the merits of the Union’s proposals in this
article, +the £first sentence of both parties’ proposals in
Section 3.A.3. reguires that the Emplcyer use a “fair and
equitable” method to make selecticns regarding in-service
training. The Employer could use a varlety of methods as long
as sach is fair and equitable, =0 the Unicon wants notice of the
details whenever the Employer chooses to implement or change its
procedure. This would enable it “to enforce any bargzining
rights it may have over a change as well as cther protections,
e.g., a civil rights claim.” While management seemingly offers
a seniority system, 1ts proposal contains an undefined “™just
cause” right to deviate from seniocrity, and the creation of a
“rargeted work unit.” The Enmplcoyer’s proposal should be
rejected because it “offers little iIn terms of predictability or
reliability.” As stated abkove, because the Employer’s Section
5.C. proposal would wailve the Union’s right to negetiate over
decisions to limit or eliminate a tulticn assistance financial
benefit that 1s worth up to $2,500 a year per employee, the
Arbitrator cannct impose 1t. Even 1f it 1s not considered a
walver, “it fails tc meet the McClatchy standards because it is
a grant of standardiess or unfettered discretion to the Employer
in the matter of a majcr enmployment condition.” n contrast,
the Union’s Section 2.C. propcsal 1s “more reasonable” as 1t

80/ The Union cites Oklahoma City Air Logistics Center, Tinker
Air Force Base, Qklahoma and American Federation of
Gevernment Emplcyees, Local 916, 3 FLRA 512 (1280) to
illustrate the position in which the Employer 1s “irying to
place the Union.”

81/ In support of its position, the Union cites Department of
the Treasury, Office of the Chief Counsel, Internal Revenue
Service, Natliconal! Office and NTEU, 41 FLRA 402 (1991).
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merely relfterates the bkurden the 3tatute zlready places on
management to notify and bargain before making any changes in
working conditions.

b. The Employer’s Position

In response to the Union’s jurisdictional arguments, the
Employer’s Section 5.C. proposal contains procedural steps that
would take pilace 1in the event there 1s a need to modify or
temporarily suspend the TAP program, but does not address
procedures to apply 1f the TAP is to be permanently canceled.
The Agency exercises 1ts discretion to utilize the TAP as a
leng-term recruitment and retention teccl and a means to improve
employee and crganizational performance 1in accordance with 5
U.5.C. § 41089. Inasmuch as the existence of a TAP is at an
agency’s discretion, “the tfopic 1is negotiable in substance.”
Its proposal gives the Union specific notice that there may he a
need to modify the funding available or even temporarily suspend
the program, nor can it “avoid the negotiation of related
proposals that do not conflict with law, rule, or regulation.”
Since the procedures to be followed when modifying the TAP is
not i1nconsistent with the structure of 5 U.5.C. § 4109, the
“Union cannot skirt its obligation to negotiate by relying on an
ad hoc or plecemeal Dbargaining scheme.” Therefore, the
Arpbitrator should find that the Employer’s proposed procedures
are within the mandatory duty to bargain.

In Section 6.B., the Union bases its negotiability argument
on the assertion that there 1s no duty to Dbargain over a
proposal that obligates a party “to do socomething.” The FLRA,
however, has consistently found that agencies have violated the
Statute by attempting “similar lazy attempts to avoid
negotiation,”® and there should be a “corollary proposition”
applying the same standard “for the other party in the

82/ The Emplover cites National Federation of  Federal
Employees, Local 2099 and Department of the Navy, Naval
Plant Representative Office, St. Louis, Missouri, 35 FLRA
362 (1980) to suppcrt this allegation, where the FLRA
stated:

To  concluds that a proposal or provision
interferes with management's right tTo assign work
simply because 1t requires an agency to take some
action would completely nullify the obligation to
bargain because no cobligaticn of any kind could
be placed on management through negotlations.



bargainin relationship.” The Employer’s proposal, which is
similar to the Union’s proposal in this section, was modifiled
after receiving clarification from the Union that it will be the
responsible party administering this article provision. If the
Union only wanted to assert the lack cf adeguate training as a
defense to any action adverse to the employse “some of the time”
or “maybe” assert @ this defense, this should have been
articulated in its proposal. Based on the above, the Union’s
assertion that the Employer’s proposal is outside the mandatory
obligation to bargain should be rejected. '

On the merits c¢f the issues in the article, the parties’
proposals significantly diiffer in three areas. The first
concerns the selectilion procedure that should be used where the
Employer offers in-service training to enhance job proficiency,
excluding reguired and remedial training. In Section 3, the
parties have agreed that the Employer will advertise these
training programs throcugh an electronic web-posting, the
information that will be included in the advertisement, on what
happens when failure to advertise impacts a group oI employees,
and that CBP will provide the Union data concerning in-service
training. While the Employer proposes a selection procedure in
the secticn, the Union wanits separate notification and a
bargaining opportunity to address the prccedures. CBP's
proposal advises selecting officials to apply the fairness and
equitability standard codified elsewhere 1in the CBA, and
provides a selection procedure that reiterates the existing
practice throughout the Agency whereby, essentially, “absent a
special circumstance,” gqualified employees would be selected for
in-service training in seniority order. The Union, however,
would “ignore the carry-cver of an existing past practice and
place all solicitations and selections for in-service training
on hold prior to a separate notice and bargainrning situation that
will occur after the [CBA] is implemented,” and “has never
justified its resistance to management’s proposal.”

The parties’ second area of disagreement concerns the
procedure that should be used if TAP 1is temporarily suspended.
The current TAP was created by CBP in 2008 as another means to
invest in the continued education of employses who are committed

to improving their contributions to mission accomplishment. It
“has been operating successfully since 2008 and CBPF has no
intentions of canceling the program.” The Employer’s article

provides for specific precedures to be used in the unlikely
event funding changes are necessary or the program needs to be
temporarily put on Thold. It would place potential TAP
participants on the earliest advance notice possible to make any
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personal adjustments, as well as the expected timeframe for
restarting the program. The Urnion’s article, on the other hand,
would provide “an ineffective solution to a potential
circumstance,” i.e., ad hoc notice and bargaining prior to a
temporary hait of the program, and would effectively mandate
that CBP “ignore any fiscal concerns” and “continue the program
unless all phases of notice and bargaining ars completed.” The
Arbitrator “should not reward NTEU's lack of responsive
proposals by impesing a ‘layaway’ Dbargaining scheme.” If the
Union was really concerned with the procedures that would apply
if the temporary cancellation of TAP is necsssary, 1t has “had
over 3 years to propose some.” The Emplcver’s proposal asks for
a “reasonable trade-cff” whereby CBP would continue to fund its
implemented program 1in exchange for flexibility 1in making
potential temporary adjustments.

The 'last issue in dispute is whether the Union should “he
bound by the contract demand [it has] asked of CBE,” i.e., to
let everyone know that the Union will asssrt the lack of
adequate training as a defense to any action adverse to the

employee. The Union’'s corresponding proposal reads as follows:
“The lack of adequate training will be a defense to any action
adverse to the employee”. Given that management 1is not likely

to represent a bargalining unit employee during a defense to any
action that is adverse, 1t 15 obvious that the Union will be the
responsible party administering this article provision. After
receiving clarification from ©NTEU, the Agency modified the
provision in its last best coffer to accurately demonstrate this
intentiocon. Avolding wording that places the emphasis on the
Union as the responsible party “would promote confusion in i1ts
applicaticon.” The Employer’s proposal also meets the Union’s
desired outcomes that Teveryone 1s on notice that lack of
adeguate training will be a defense,” and that the Union is the
party defending the employee under this contract. Thus, its
proposed article should be imposed on the parties because it
“more clearly reflects the iIntentions veiced during collective
bargaining.”

CONCLUSION

Upcn careful review of the parties’ positions on the
remaining issues in this article, they will be ordered to adopt
the Employer’s final offer to resolve their impasse with the
following two exceptions: (1) the Employer’s propesai in Section
5.C., concerning the TAP, shall be withdrawn; and (2) the
Union’s proposed Section 6.B. shall be substituted for the
Employer’s proposal 1in that subsection. The two significant



-121-

issues 1s dispute concern in-service training and the TAP. On
the first, while the parties agree +that employees will be
selected for such training in a fair and equitable manner, the
Employerfs proposal specifies that selections would be made by
seniority, “absent just cause.” The Union’s £inal offer would
not include a specific selection procedure, but would require
management to notify the Unlon of the details of the procedure
it intends to use before 1t 1s implemented so the Union can
“enforce any Dbargaining rights it may have over a change as well
as other protections.” Bs the Employer has already indicated
that it intends to use seniority, and the Union has not cited
any substantive obkjection to a senioritv-based selection
procedure, I am persuaded that the Employer has presented the
superior approach. Concerning the TAP, tThe Unicn alleges that
the Employer’s proposal constitutes a waiver of 1its statutory
right *tTo negotiate 1f future reductions in funding reqguire

changes to the program. While the Employer’s desire to avoid
negotiations in such circumstances 1s understandable, <the
Union’s duty-to-bargain allegaticn is arguable. By eliminating

Section 5.C. of the Employer’s final offer from the article, the
parties will have tc rely on the requirements oif the Statute
should future changes to TAP Ifunding ocgur. In my wview, +the
Union also raises an arguable claim that the Employer’s proposal
in Section 6.B. involves a permissive subject of bargaining.
Although the parties appear to be guibbling over an extremely
minor matter, consistent with the authority granted the
Arbitrator by the Panel in 1its procedural determination letter,
substituting the Union’'s proposed 3Section 6.B. 1s warranted in
the interest ensuring that the parties’ CBA does not contain any

potentially illegal provisions.

18. Union Representatives and Official Time (Union)/Official
Time (Employer)

a. The Union’s Position

The central issue in this article invelves how many full or
half time Union representatives will be allowed in esach chapter.
While official time for Union representatives 1is typically
perceived as “conly providing benefits to the employees and
Union, there are many advantages tc management of having
regularly avallable Unicn representatives.” Because the contract
already gives Union representatives reasonable tTime Zfor their
activities, the Unicrn expects tThat “if full-time Union
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representatives are present and available, there will be less
need or justificaticon for a part-time representative fo be taken
off his Jjob.” In additicon, 1f management has only one
representative regularly available in a 24/7 operation, it will
experience problems reaching that representative when i1t needs
to arrange representation at a pending investigatory interview,
“it will have tc¢ shoulder the time and cost of replacing the
less—than-full ftime Union representative whe needs to leave his
or her CBP post to tend fto Union business,” and it will have a
more difficult time scheduling meetings with the primary Union
representative.

In Section 4.E., the parties have proposed formulas to
calculate the number of full and half time representatives that
differ in number of unit employees required to get a full or
half time representative, and 1in whether the geographic
structure cf the ports and chapters should alsc be a variable in

“he formula. Management’s failure to consider geographic
structure 1in calculating the number “is a fatal flaw” in its
approach. For example, 1f 1its feormula were adopted, the

chapters 1in the ports of Dulles Airport (294 employees) and
Maine (354 employees) would each be entitled to only one half-

time representative. While the Dulles chapter’s employees are
concentrated in and arcund Dulles Airport, the Maine chapter’s
jurisdiction takes 1in the entire state. By CBP's own public
count, that includes 18 border crossings spread over €11 land
miles, in additicen to the air and seaports. Those two locations
are not comparable when assessing how much time the Union would
need to represent the employees. Attendance at formal meetings,

Weingarten interviews, or negotiations “is a major undertaking
in Maine, often taking a day or more Jjust to travel to the
meetings.” At Dulles Alrport, travel would take about an hour
from one end of the airport fo ancother and to satelliite
locations around the airport, such as Dbonded warehouses,
importers, etc. When ports/chapters with pre-clearances sites
are factored 1in, such as Miami, which includes employees in
Aruba., Bermuda, and the Bahamas, “there can be nc doubt that the
official time formula must take Iinto account the number of duty
locations a chapter must cover.” The Unicn’s Section 4.E. (6)
proposal entitles a chapter to an additional fuil-time person if
it must cover 10 or more duty lccations, with a tTotal of
approximately 13 chapters gaining another full-time persocn using
the geographic variakle. Its approach is consistent with Panel
decisions that have “repeatedly taken the geographic dispersion
of unit employees into account when deciding official time
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disputes.”® The Employer’s article, on the other hand, should
be dismissed not only based on 1ts failure to consider the
geographic structure, but also because management offered no
evidence or argument in rebuttal to the Unicn’s proposal.

Turning to the second element of the dispute over official
time, management’s proposal results in a ratio of between 2.0
hours per unit employvee and 5 hours for those chapters entitled
to a full-time repressentative, while the Union’s ratio is
between 2.1 and 7.5 hours. Using OPM datz from FY 2003, “the
tast year Customs was in Treasury,” the ratio was almost 8 hours
per unit employee ameng the more active units, i.e., the
Department of Labor (7.63), the Department of the Treasury
{(7.58), the S8ocial Security Administration (8.17), and EEQOC
(8.58). Given the frequent litigation in the CBP unit to date,
as measured by comparing the number of FLRA/Panel decisions
issued involving CBP and those other agencies between May 27,
2007, when NTEU was certified at CBP, and August 25, 2010, “it
should be considered to be comparable to these more active
units.” While this may not be conclusive, it 1s more objective
evidence than management presented in support of 1its case or
even in rebuttal toc the Union’s. Another “objective benchmark”
is the official time data from IRS which show that the 85,060
member bargailning unit had 220 full-time representatives 1in
2010. If the CBP unit were under the IRS formula it would ke
entitled to about 62 full-time representatives, which is more
than twice what management 1is offering and slightly more than
the Union’s proposal Zfor full and half time slots. IRS
documents also show that sach of the 17 chapters between 275 and
550 employees, which 1is the Union-proposed CBP range for one

full-time representative, had one or more full-time
representatives, and that even below the 275-employee mark
“there was a substantial acceptance for full-time

representatives.” This supports the Union’s claim that those CRP
chapters between 75 and 275 employees should be entitled to a
half-time representative.

The last factor in the analysis of the correct number of
full or half time employess “is the state of this unit 1in

83/ The Union cites the Panel’s decisiocns in Department of the
Army, Army  Corps of  Engineers, Northwest Division,
Portland, Oregon and United Power Trades Organization, 01
F3IP 48 (May 24, Z00l) and Department of the Army, Army
Corps of Engineers, Pittsburgh Engineer Digtrict,
Pittsburgh, Pennsylvania and AFGE, Local 2187, 01 FSIP 1
(February 21, 2001) to support its position.
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comparison to the present.” In this regard, “the level of
activity in the CBP unit is abouf to skyrocket” because: {1) the
Customs-NTEU bargaining unit was about 60 percent the size of
the wunit that the Union must represent under the new CBRA; (2}
around 8,000 CBP employees have not had grievance rights because
they were not covered by one of the three pre-existing
agreements, and the additional Ygrievance activity fthey bring
will reguire official time from Union representatives”; and ({3)
as the result of management’s insistence on severing “all ties
to the prior contract’s wording and rules, this entire unit must
now learn how To c¢perate {under] a totally new contract” which
“"will play out in an inevitakly long trail of trial and error
moments that need to be remedied.” In response to the Union’s
evidence 1n support of 1ts last best offer, the Emplovyer
“presented no objective evidence in suppcort of its position or
to rebut the Union’s,” either on the actual number of full or
half time representatives today or the relationship of that
number to unit size, or costing data that would indicate a
financial burden from the Union’s proposail. Finally, the
Employer showed no interest in the Union’s offer to include a
clause similar to that 1in the NTEU-IRS contract that would
create an incentive for the Union to reduce the amount of
officigl it uses from vyear fto vyear. Nonetheless, “that offer
will continue 1f at any time during the next contract the Agency
wishes to adopt the idea.”

Concerning Section 4.K., the rbitrator should reject
management’s proposal because 1t establishes a contract standard
for when full-time Union representatives can bs ordered to
return to BAgency work. This “should not be a matter of contract
interpretation, but rather statutory interpretation,” as the
Union proposes, particularly in light of the fact that the issue
“is stili an unsettled area of case law.”? Since those casas
were 1ssusd, “the parties thrcoughout the federal sector have
pretty much avoided trying to figure out what the right is.”
Even a contract standard would have to conform to statutory law,

84/ In support of 1its claim that the 1Issue of when full-time
Union representatives can be ordered to return toe Agency
work 1s sti1ll an unsettled area of case law, the Union
cites Council of Locals No. 214, AFGE and Federal ZILahor
Relations Authority, 788 F.2d 1525 (D.C. Cir. 1986}; I162nd
Tactical Fighter Group, Arizona Air National Guard, Tucson,
Arizona and AFGE, ILocal 2924, 21 ¥FTLRA 715 (1986);: and
Overseas Federation of Teachers and Department of Defense
Dependent Schools, Mediterranean Region, APO New York, 21
FLRR 640 (1%8¢).
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so the Union’s proposal “to remove the middle step i1s the wiser
way to go.”

b. The Employer’s Position

The only matter in dispute 1in this article concerns the
allocation of «official time in Dblocks to NTEU chapters.
Contrary to the Unicn’s presentation during the arbitration
hearing, the parties have T“conceptual” agreement that: (L
their existing practices utilize full-time Union
representatives; (2) full-time representatives. provide several
advantages for management; and ({(3) there is & need to increase
biock time to implement and administer the new contract. The
significant difference Dbetween the twc proposals is that “CRBP
provides a base distribution of block time that can be increased
upon an appropriate reqguest,” while the Union’s proposal would
“muddy the water” by requiring supervisors and employees 1o
calculate a "multi-faceted and confusing equation to determine
who 1s eligible for block time.” For example, the Union’s
proposal mandates additional full-time representatives for
chapters that hkave Jurisdiction acress a particular number of
ports yet it has never provided the Employer with the geographic
jurisdictions of its chapters. The Employer nonetheless has
proposed “a dramatic increase in biock time Union
representation” even though the Unicn failed to demonstrate the
rationale for its proposed distributicn of block time. Under
management’s oifer, 18 chapters will receive at least 1
representative on L0-percent block tTime, 17 Chapters will
recelve at least 1 representative on 100-percent block time, and
4 Chapters will receive at least 2 representatives on 100-
percent block time.

The Union has been 1in “aggressive pursuit of additionral
full-time representatives,” but has never articulated how many
representatives will receive block time in accordance with its
proposal. Rather than c¢reate a scale for block time
distribution “based on unknowns,” the Fmployer’s proposal uses a
model similar to what the parties agreed to for determining the
number of stewards for a post of duty, i.e., that “the total
number of bargaining unit employees Jjustifies a minimum number
of representatives. Given the Union’s assertion that the unique
characteristics of a chapter make it impossible to gquantify the
work done by a chapter representative to determine a2 definitive
formula for block time distribution, "“CBP's proposed sclution
provides the meore transparent procedure to allocate block time.”
It would provide the parties “a floor” for the exact number of
representatives entitled to perform representation functions on
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klock time on the first day the CBA goes into effect. he
adoption of the Union’ s proposed article “would leave
approximately 40,000 bargaining unit employees and management
officials scratching their heads, wondering who is now getting
‘block time and where.”

The FEmployer’s proposal also “sufficiently addresses” the
Union’s inability to Justify additional block time for those
locations not i1dentified in CBP’s proposal by establishing “an
expeditious block time request process where disagreements are
referred to the expedited arbitration process.” Its contract
proposals also provide other institutional benefits, including:
(1) reasonable time granted to stewards, chief stewards, Chapter
Presidents, and affected employees to prepare for mestings; (2}
the Union’s ability to designate at least one official steward
at each post of duty; (3} its ability to appoint increasing
numbers of stewards depending upon the number of employees
stationed at a post of duty, starting at 2 stewards where there
are between 26 - 50 unit employees, up to 18 stewards where
there are more than 1,076 unit employees; (4) its abkility to
designate 1 <chief steward for each CBP Port, Area or
Headquarters Office; (&) an entitlement for Union
representatives other <than full-time representatives to use
official time through ad hoc requests; (6) explanations from
supervisors to the representative and/or employee when resguests
for official time are denied due to work requirements indicating
when it will be possible to grant the reguest.

In addition, "“the desired end effect of official time” of
appropriately supporting the Union in its representational role
is complimented by these other Agency contract articlesg: (1)
management will provide meeting space in areas occupied by the
Employer for meetings during non-duty hours; {2y an NTEU
National Representative, upon an approved request received by
the Employer, normally no later than 24 hours in advance, may
visit nron-work areas located on the Employer's premises to
discuss appropriate Union  business with bargaining unit
employees during non-duty hours; (3) the Employer will provide
confidential meeting space during official hours of business, in
areas occupied by the Emplover; (4) in the event meeting space
is nct available, the Employer will make necessary arrangements
to reserve meeting space as soon as 1t becomes avallable; (5}
management will provide two four-drawer file cabinets to each
NTEU chapter which has not previously bheen provided with file
cabinets by the Fmployer; (6) at a minimum;, the Employer will
provide the Union with adegquate cffice space and equipment at a
CBP worksite or other approved facility, in accordance with
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government-wide regulations on space management; (7) upon the
effective date of the CBA local chapters may reguest to
negotiate over office space in accordance with the Bargaining
article; (8) at a minimum, any office provided will be eqguipped
with a desk, four chairs, and a ftelephone; and (%) upon the
request of the Chapter President, the Emplover will provide one

“"Blackberry” per NTEU chapter, including any necessary
government access codes, enabling it to communicate with
managers and employees on employee conditions of employment. In

comparing the parties’ last best coffers on this article,
therefore, “it 1s clear that CBP’'s provides a more effective
method of allocating block time.” Furthermore, in view of the
immediate increase of bleck time contained 1in the Agency’s
propesal, the additional protections built inte the Agency’s
articles that provide official time, and the other enhancements
to the Union’s representational capabilities, the Employer’s
article should be adopted as the better option.

CONCLUSTOR

Having carefully considered the evidence and arguments
presented by the parties on +the remaining issues in this
article, I conclude that, on balance, the Union’s final offer
provides the more reasonable basis for resclving their impasse.
Unlike a number of the other articles in this case, the parties
agree that past practices under the legacy Customs-NTEU contract
are not relevant to their official time dispute, with the
Employer acknowledging that “CBP and NTEU have conceptual
agreements on the use of block time for official time purpcoses.”
The parties also agree that the Union’s need for cfficial time
will be substantially greater than previously and that heving
full time union representatives provides substantial benefits to
management as well as to the Union.

Turning to the specific elements of each side’s proposals,
the FEmployer’s final offer creates a substantial likelihood of
continuing conflict over official time whose additional costs
must be considered in determining whether it should be adopted
on 1ts merits. While setting a M“floor” of block time
entitlements, it also permits the Union to reguest that
additional representatives receive official time on a full-time
or other percentage basis, with any disagreements being resolved
through expedited arbitration. The floor the Employer proposes,
however, 1is below the amount of official time already provided
at some ports, such as Miami. Although under the Employer’s
proposal no port suffers a reduction in official time from what
it currently has, the growth in the number of unit employees
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virtually guarantees that reguests for additional official time
will be generated and that expedited arbitration wilil be
invoked. Management’s propecsal in this regard also appears to
be inconsistent with the standards of finality and avoidance of
piecemeal bargaining it has urged the Arbitrator to apply when
evaluating the Union’s final offers in other articles.

In addition, the Employer’s final offer deoeses not address
the geographical diversity of the Union’s chapters and the
resulting wvariations 1in service 1ts representatives will be
reguired to provide. Although this .was a major point raised by
the Union during the arbitration hearing, the Employer refused
to acknowledge 1its walidity by modifying its final offer.
Instead, the Employer maintains that geographically spread out
ports can be covered using stewards. This flies in the face of
the parties’ conceptual agreement that the use of full-time
representatives 1is a bpetter apprcach than relying on stewards
and, once again, increases the likelihood that ad hoc disputes
over official time will ultimately result in the need for
expedited arbitration at a number of CBP’s over 340 ports of
entry.

Moreover, the Empleyer has cffered no raticnale to support
its floor-setting formula. Despite ingquiries zt the arbitration
hearing, the Employer’s post-hearing brief does not explain the
methodological basis for its formula, such as comparability with
what other similarly-situated agencies provide their exclusive
representatives. Without a rational exzplanation for why, for
example, chapters representing fewer than 200 bargaining unit
enployees should have no representatives on block time, its
formula appears to be arbitrary.

Nor does the Employer argue that adoption of the Union’s
official time formuia would ke cost prohibitive or raise
national security or other ccncerns. To ke fair, according to
one of the Union’s own exhibits, 1ts formula would provide one
representative on 50-percent official time for Chapters with as

few as 75 unit employees. This would amcunt to 13.8 hours of
cfficial time per unit employee in a 75-employes unit, which is
clearly excessive. As the number of unit employees per chapter

increases, however, the Union’s ZIformula appears to be similar to

85/ Althcugh the Union’s proposal deces not appear to preclude
the Union from requesting additional official time, it 1is
my expectation that such requests will be rare and that the
Unicon will bear a heavy burden of Jjustifying such reguests
if they are denied and arbitrated.
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what other comparable agenciles provide to their exclusive
representatives, at least according to the O0OPM data from FY
2003, which is the latest data OPM has published concerning
official time use thrcughout the federal government. While <tThe
number of hours of official time per unit emplcoyee ranges from
1.02 (Department ot State) to 16,94 (Department of
Transportation), with an overall government-wide average of
4.58, the Union’s formula would result in a range of between 3.1
and 7.5 hours of official time per unit employese. This 1is
somewhat less than the average of 8 hours per unit employee
provided by agencies in the “more active units” the Union urged
the Arbitrator to consider as the entities most comparable to
CRP, i.e., the Department of Labor (7.63), the Department of the
Treasury (7.58), tThe Social Security Administration ({(8.17}, and
EEQC (8.58). It is notable that the FEmployer did not dispute
the Union’s contention that those are the agencies that should
be used for purposes of comparison, nor did it offer any
response to the Union's additional c¢laim that its formula also
is reasonable when compared with the formula used at IRS, which
would result in approximately 62 full-tTime representatives if
applied to CBP, or more than what the Union’s proposal would
provide in 100-percent and 50-percent slots combined. Finally,
the Union’s argument that gecgraphic diversity must he
considered in evaluating the need for o¢fficial time 1is
persuasive.

In conclusion, while the Union’s final offer on this
article is less than ideai, the final-cffer selectlion prccedure
dees not permit the Arbifrateor to improve 1t. The Employer, on
the other hand, did not respond to a number of the Union’s
arguments, and its final offer appears to be arbltrary, would
result 1in additional litigation and assoclated costs, and is
contrary to the Employer’s stated goal of achieving finality in
matters addressed by the parties’ CBA. Accordingly, I shall
order the adoption of the Unien’s final offer on the 0Official
Time article.

DECISION

1. Access to Facilities and Services

The parties shall adopt the Employer’s final offer.

2. Adverse Actions and Disciplinary Actions

The parties shall adopt the Employer’'s final offers.
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3. Attire and Appearance
The parties shall adopt the Unicn’s final offer with the
exception of Section 2.C., which shall be withdrawn.
4. Awards and Recognition
The parties shall adopt the Employer’s final offer.
5. Part B: Bid & Rotation and Work Preferences for Positions
Other Than CBP Officers and CBP Agriculture Specialists
The parties shall adopt the Employer’s firal offer.
6. Duration
The parties shall adopt the Employer’s final offer.
7. Employee Rights
The parties shall adopt the Employer’s final offer.
8. Equal Employment Opportunity
The parties shall adopt the Union’s final offer.
9. Use of Force & Firearms
The parties shall adopt the Emplioyer’s final cifer.
10. Holidays
The parties shall adopt the Union’s final offer.
11. Leawve and Excusal
The parties shall adept the Employer’s final offer.
12. Merit Promotion
The parties shall adopt the Employer’s final offer.
13. Reassignments

The parties shall adopt the Fmployer’s final offer.



-131-

14. Preclearance

The parties =zhall adopt the Union’s final offer.

15. BSafety and Health

The parties shall adcopt the Employer’s final offer.

16, Scheduling

The parties shall adopt the Employer's final offer, wit
the exception of Sections 6, 14.A. and 15.A., which shall be
withdrawn.

-

17. Employee Development

The parties shall adopt the Employer’s final offer, with
the exception of Section 5.C., which shall be withdrawn, and
Secticn 6.B., where the Union’s final offer in that subsection
shall be substituted for the FEmployer’s proposal.

18. Unjion Representatives and Official Time

The parties shall adept the Union’s final offer.

e

Martin H. Malin
Arbitrator

Januaxry 10, 2011
Chicago, Illinois



