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INTRODUCTION

WHAT IS THE OUTLINE OF UNFAIR LABOR PRACTICE CASE LAW AND PROCEDURE?

General Counsel Julia Akins Clark of the Federal Labor Relations Authority is issuing this outline
of unfair labor practice case law and procedure to provide our parties with more effective and
meaningful tools to understand both the investigative process and the application of Authority
case precedent in that process.

A comprehensive overview of unfair labor practice issues will offer our parties a resource that is
not otherwise available to them. By openly discussing the investigative process and sharing
with the parties the same topical material relied upon by FLRA field investigators, litigators and
decision-makers, we hope to promote a better understanding by employees, labor
organizations and agency management of their respective rights and responsibilities in
collective bargaining, in order to encourage the amicable resolution of labor disputes.

A complete description of all aspects of the unfair labor practice investigative and decision-

making process can be found in the FLRA Office of General Counsel Unfair Labor Practice Case
Handling Manua(ULP Maual)which is also posted on this website. The ULPManuais a tool

used by all OGC staff concerning questions ranging from the filing and docketing of ULP

charges, to the investigation, RD decision and disposition of cases.

As with any general overview of legal precedent, this Outlinecannot address all issues which
may arise in the workplace and is not intended to be a substitute for independent legal
research. Unique factual circumstances may always impact legal findings and that is certainly
true in federal sector labor relations. This Outlineoffers a comprehensive summary to assist our
parties in their legal analysis of ULP issues. It is, however, only meant to be a starting point for
research and should not be used as a substitute for comprehensive research of any unfair labor
practice issue.

ORGANIZATION OF THE FEDERAL LABOR RELATIONS AUTHORITY

The Federal Labor Relations Authority (FLRA) is an independent administrative federal agency
created by Title VII of the Civil Service Reform Act of 19¥®ich is commonly known as the
Federal Service Labor-Management Relations Statute (Statute). The Statute recognizes the right
of most non-postal federal employees to bargain collectively and to participate, through labor
organizations of their choice, in decisions affecting their conditions of employment. Employees



http://flra.gov/OGC_ULP_Manual_2010
http://flra.gov/OGC_ULP_Manual_2010
http://flra.gov/statute

of the U.S. Postal Service are covered under a different law ¢ The Postal Reorganization Act of
197Q

The FLRA consists of several components. They are:

the Authority

the Federal Service Impasses Panel

the Foreign Service Labor Relations Board

the Foreign Service Impasse Disputes Panel

the Office of the General Counsel

[For a full discussion of the duties and functions of each FLRA component, pletise FISRA
website atwww.flra.gov. Following is a general overview of those functions.]

The Authority is a quasi-judicial body with three full time members appointed by the President,
with the advice and consent of the Senate. The Authority adjudicates unfair labor practice
disputes and issues raised by representation petitions and exceptions to grievance arbitration
awards, and resolves negotiability disputes raised by the parties during collective bargaining.

The Federal Service Impasses Panel (FSIP) resolves impasses between federal agencies and
unions representing federal employees. The FSIP consists of seven Presidential appointees who
serve on a part-time basis and a staff which also supports the Foreign Service Impasse Disputes
Panel. The FSIP may utilize a variety of dispute resolution procedures in assisting the parties,
including informal conferences, mediation, fact-finding, written submissions, mediation-
arbitration, or the imposition of contract terms through a final action.

The Foreign Service Labor Relations Board, which is composed of three members appointed by
the Chairman of the FLRA (who also serves as Chairman of the Board), was created by the
Foreign Service Act of 198Dadminister the labor-management relations program for Foreign
Service employees in the U. S. Information Agency, the Agency for International Development
and the Departments of State, Agriculture and Commerce. The FLRA General Counsel also
serves as General Counsel for the Board. Similarly, the Foreign Service Impasse Disputes Panel,
also created by the Foreign Service Act of 19&0nsists of three part-time members appointed
by the Chairman, and resolves impasses for the Foreign Service employees of the agencies
noted above.

The Office of the General Counsel (OGC) operates under the direction of the General Counsel,
who is appointed by the President, with the advice and consent of the Senate. The General
Counsel has direct authority over and responsibility for both headquarters staff of the OGC and
field staff of all regional offices around the country. OGC employees investigate unfair labor
practice charges filed in the regional offices, file and prosecute complaints, resolve questions
concerning representation and similar issues raised in representation petitions, and provide
training and alternative dispute resolution services to both labor and management. It is the
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Office of the General Counsel which has developed this Outline of Unfair Labor Practice Case
Law and Procedur assist our parties in understanding the investigative process and the legal
precedent relied upon in the decision-making process.

INVESTIGATION OF ULP CHARGES

Each regional office operates under the supervision of a Regional Director (RD) who is, among
other duties, charged with investigating and deciding, on behalf of the General Counsel, the
YSNAGA 2F dzy FFEANI £ F 02N LINF OGAOS OKIFNRBSa
organizations. Regional staff members utilize a variety of methods, including alternative dispute
resolution, when investigating ULP cases. Generally, every effort is made to understand the
nature of the labor dispute, the interests of the respective parties to the dispute, and whatever
attempts may already have been made to informally resolve the matter. Experience strongly
suggests that the long term bargaining relationship is enhanced where both parties have played
an active role in resolving the labor dispute, as contrasted with a decision which is imposed by a
third party.

Where informal resolution is not viable in the preliminary phases of case processing, FLRA
Agents arrange for the interview of witnesses with relevant testimony and for the submission of
relevant documentary evidence. Initially, the burden is on the Charging Party who filed the
charge to provide witnesses and documents in support of the allegations they have raised. See
Section 2423.4(e) of the FLRA Regulations for further discussion of the submission of evidence.
The FLRA Regulations also provide that all parties and persons shall fully cooperate with the
Regional Director in the investigation of charges, including making witnesses available for
interview and producing documentary evidence. SeeSection 2423.8 (b) (1) and (2).

After all evidence has been received and reviewed, the investigating Agent researches the legal
issues presented by reading and applying case precedent from Authority Decisions, and
prepares a report and recommendation for the Regional Director on the merits. The Regional
Director must make the merit determination on all allegations raised, as clarified during the
investigation. Where the decision is that the evidence supports a finding that the Statute has
been violated, the parties will be advised and settlement recommended. Absent settlement, a
formal complaint will issue and the matter will be set for hearing before an Administrative Law
Judge of the FLRA. The dispute may, of course, be settled at any time, including subsequent to
the issuance of complaint. Consistent with Section 2423.32 of the Regulations, if the case goes
to hearing, the General Counsel shall present the evidence in support of the complaint and will
have the burden of proving the allegations of the complaint by a preponderance of the
evidence. The Administrative Law Judge will issue a written decision on the case. Any party may
file Exceptions to that decision with the Authority.

Where the decision is that the evidence fails to support a finding that the Statute has been
violated, the Charging Party is notified. The Charging Party is free to request voluntary
withdrawal of the charge at any time during the investigation, both before and after a Regional
Director decision, and for a variety of reasons. These may include the fact that the parties have

10
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informally resolved the matter, that there has been an intervening event (such as the
negotiation of a new contract) which would render the matter moot, or that the filing party
agrees that the available evidence would not support a violation at this time.

Where the Charging Party disagrees with the decision, the Regional Director will issue a
dismissal letter setting forth the basis of the legal conclusions and providing information on
how the decision can be appealed to the General Counsel. Specifically, Section 2423.11 of the

wS3dzA F A2ya LINPOPARSAE OGKIFG |/ KFENBAY3 tFNOe Yl

decision not to issue a complaint by filing an appeal with the General Counsel within 25 days
after service of the decision. The dismissal letter will contain a due date for an appeal. There
are specific grounds upon which the General Counsel may grant an appeal as follows:

1. ¢ KS wS3IA2y Ll f 5 Adddddider Madedial RS tBak Wohlhyve R A R
resulted in issuance of complaint;

2. ¢KS wS3IA2yIltf S5ANBOG2NNa RSOAaAA2Y Aa ol as
erroneous;
3. ¢KS wS3IA2yIf 5ANBOGI2NINA RSOAAAApplicabld ol &S

rule of law;
4. There is no Authority precedent on the legal issue in the case; or

5. The manner in which the region conducted the investigation has resulted in
prejudicial error.

Upon review, the General Counsel may remand the case to the Regional Director for further
action, including additional investigation or issuance of complaint, or sustain the decision of the
Regional Director. The decision of the General Counsel is final.

1. TIMELY FILING OF ULP CHARGES [7118(a)(4)]

Are there any time limits for filing a ULP?

Yes. Section 7118(a)(4)(A) of the Statute discusses when a ULP must be filed. It states:

[N]Jo complaint shall be issued on any unfair labor practiceERvoccurred more than 6 months
before the filing of the charge with the Authority.

e The timeliness of a charge is an affirmative defense. This means the charged party must
raise this issue before the close of a ULP hearing or the charged party waives the
defense. See! NY& | NX¥IF YSy (i wSaSlI NOK 5S@xrra 9y IQNJ
527,532-34 (1996).

11
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Equitable tolling: The doctrine of equitable tolling permits suspension of a statute of

limitations when appropriate. For more information about this doctrine, see Equal

9YLX 28 YSyd h LI NI dzy A58 RRA 482 XOY (DOY7k(setting orithd> 5 d/
the criteria for the equitable tolling of the statute of limitations in section 7118(a)(4)(A)).

Are there any exceptions to the six-month rule?

Yes. Section 7118(a)(4)(B) of the Statute discusses when the six-month period may be
extended. It states:

If the General Counsel determines that the person filing any charge was prevented from
filing the charge during the-onth period referred to in subparagraph (A) of this
paragraph by reason ef

(1) any failure of he agency or labor organization against which the charge is
made to perform a duty owed to the person, or

(i) any concealment which prevented discovery of the alleged unfair labor
practice during the 6month period, the General Counsel may issue a
complaintbased on the charge if the charge was filed during tmed®ith
period beginning on the day of the discovery by the person of the alleged
unfair labor practice.

Failure to perform duty owed: If a union does not find out about an unfair labor

practice within the six-month time period because the agency has failed to perform a
dutyitowestotheunion, i KS dzy A2y Qa OKFINHAS Aad aldmift (AYS
months of discovering the unfair labor practice. One example of this is when an agency

fails to notify the union of a change in conditions of employment. Seed ®{ ® 5SLJQG 2 F
Homeland Security, Customs and Border Prot., El Paspe TEMRA 422 (2011).

Concealment of unfair labor practice: If a charging party cannot file a charge within six
months of the unfair labor practice because the unfair labor practice was hidden or
covered up, the charging party can file a charge within six months of finding out about
the unfair labor practice. SeeAir Force Accounting & Fin. Ctr., Lowry AFB, Def/er
FLRA 1226, 1238 (1991) (charge timely filed within weeks of the union learning of a
change where union had no knowledge of change within six months and agency failed
to provide notice of change.)

Limits of this exception: Even if the charged party fails to perform a duty it owes to the
charging party or covers up an unfair labor practice, the charged party must file a charge

within six months of the unfair labor practice if it finds out about it at any point during
that time. Seed ®{ ® b dzOf SI NJ wS 3 dzf | 4BZLRAEB70/3RAVIWRY T 2 | &4 K
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How does the Authority apply the six-month rule in charges alleging non-compliance with
arbitration awards?

e The six-month period for filing a ULP charge may begin: (1) when a party expressly
notifies another party that it will not comply with an award; or (2) when an award has a
deadline for compliance and the deadline passes without the party taking any action to
implement the award. SeeU.S. Dep't of the Treasury, IRS, Wash., BLELRA 146, 151
(2005).

e Awards with no deadline: When a party has not expressly said it will not comply with
an award, and the award does not give a deadline for complying, the facts of each case
will determine when the six-month period begins to run. In these cases, the Authority
will look at what an award requires and what a party's actions have been following the
award. See IRS, Wash., D&LFLRA at 151.

2. BARS TO FILING ULP CHARGES [7116(d)]

Can a party file both a grievance and ULP about the same issue?

No. Section 7116(d) of the Statute bars a party from filing both a ULP and a grievance or
statutory appeal over the same issue. It states:

U Issues which can properly be raised under an appeals procedure may not be
raised as unfair labor practices prohibited under this section. Except for matters
wherein, under section 7121(e) and (f) of this title, an employee has an option
using the negotiated grievance procedure or an appeals procedure, issues which
can be raised under a grievance procedure may, in the discretion of the aggrieved
party, be raised under the grievance procedure or as an unfair labor practice
under this setton, but not under both procedures.

When will a statutory appeal prevent the Authority from asserting jurisdiction over a ULP?
e The Authority will not assert jurisdiction over a ULP if:

U The party has filed a statutory appeal and that statutory appeal is based on the
same facts as the ULP; and if the legal theory supporting the statutory appeal has
been raised or could have been raised to the Merit Systems Protection Board
(MSPB). SeeU.S. Small Bus. Admin., Wash., .CELRA 413, 422 (1995).

U The Union files a statutory appeal on behalf of the employee and then files a ULP
based on the same facts with the focus on the rights of the individual. See U.S.
Small Bus. Admiy51 FLRA at 422.

13
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When will the Authority assert jurisdication over a ULP even though a union filed a statutory
appeal?

The Authority will assert jurisdiction when a uion has filed a statutory appeal on behalf
of an employee and then files a ULP based on the same facts but the focus is on the
dzy A2y Qa NAIKG (2 KNPGISOG 20KSNJ SYLX 28SSao

When will a grievance prevent the Authority from asserting jurisdiction over a ULP?

Under 7116(d) an earlier-filed grievance bars an unfair labor practice charge when (1)

the ULP and grievance are about the same issue; (2) the issue which is being raised in

the ULP was raised earlier under the grievance procedure; and (3) the grievance and

ULP actions are initiated at the discretion of the same party. Seel ®{ ® 5SLIQG 2F (K
Force 62nd Airlift Wing McChordFB Wash, 63 FLRA 677, 679 (2009) (McChordAFB.

Same issue: A ULP charge and a grievance involve the same issue when: (1) The ULP

charge and the grievance arose from the same set of facts; and (2) The legal theories

advanced in support of the ULP charge and the grievance are substantially similar. See

Po{® 5SLIQG 2F GKS ! N¥yez ! N¥yeé , 38MRA®4ss | O02 dzy
1351 (1991) (Army Financk petition for review denied sub nomMAFGE, AFCIO, Local

1411v. FLRA60 F.2d 176, 177-78 (D.C. Cir. 1992). The earlier-field grievance does not

bar the ULP charge unless both criteria are be satisfied. Id.

U ULP barred: In Army Finance38 FLRA at 1351, the Authority held that a ULP
charge related to a proposed suspension and a grievance related to the actual
10-day suspension raised the same issue. The Authority found that the factual
predicates in both procedures were the same even though the ULP dealt with
the proposed suspension and the grievance dealt with the actual suspension.
The grievance and ULP raised the same theory since the aggrieved party alleged
in both proceedings that management was disciplining an employee because of
union activity. Id. Therefore, section 7116(d) barred the ULP. Id.

U0 ULP not barred: In McChord AFB;3 FLRA at 680-81, the ULP and grievance
GSNBE 020K o0FaSR 2y | yowetel thiftikéyG&Déed & dza LISY
in the ULP charge was a statutory violation based on interference and coercion,
and the theory advanced in the grievance was a question of contract
interpretation and application. Since the theories were not the same, section
7116(d) did not bar the later-filed ULP charge. Id.

Aggrieved Party: In order for a grievance or ULP to be barred by section 7116(d), the
selection of the grievance or ULP procedure must have been in the discretion of the

14
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aggrieved party. See9 |j dz f 9 YL 28 YSyd hLILRNIdzyAdGe [/ 2YY(

Employees, Council of EEOC Locals Np52E6RA 465, 472 n.9 (1997). This does not
mean the grievance and ULP must be filed by the exact same person for section 7116(d)
to apply. Rather, the Authority looks at who the aggrieved party is and whether the
party had any choice about whether to file a ULP or grievance, even if the aggrieved
party did not formally file the charge. SeeArmy Finance38 FLRA at 1353-54 (where a
union files a ULP charge on behalf of an employee and there is no evidence that the
employee tried to prevent the union from doing so, the Authority will conclude the ULP

gla FAESR SAGKAY GKS SYLX 28 SSQA16RN aONBGAZ2Y

U If a union files a ULP that does not allege violation of anemplo@ SSQa AYRA OA Rc

rights and does not seek relief for the employee, the ULP is not barred by an
SYLJX 28 S S QaSeaMdIhBIBABY3DIRA at 679.  The Supreme
Court ruled in Cornelius v. Nutthat a union can file a ULP charge to enforce its
own independent right even if an employee has previously filed a grievance
based on the same issue to enforce his individual rights. SeeCornelius v. Nutt
472 U.S. 648, 665 n.20 (1985).

3. INTERFERENCE [7116(a)(1)]

What rights do employees have under the Statute?

Section7102 of the Statute provides:

Each employee shall have the right to form, join, or assist any labor organization or to
refrain from such activity, freely and without penalty or reprisal, and each employee
shall be protected in the exercise of such right . . . .

Section 7102 states that these rights include the right to:

e Act as a representative of a labor organization;

e Presentdzy A2y Qa3 OASHA ( 2xedutdeDrarorioffidals, th&RCangresg af K S NJ
other appropriate authorities;

e Engage in collective bargaining

What kinds of activities are protected by section 7102?

¢ Individual Employee: An employee can form, join, or assist a labor organization in many
ways. Under section 7102 an employee may:
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U Hold leadership positions within a union or act in a representational capacity

U File, process, and pursue grievances: Indian Health Serv., Crow Hosp., Crow
Agency, Mont.57 FLRA 109, 125 (2001).

A Includes the right to gather evidence in support of the grievance. 5 S LJQ {i
of Justice, Bureau of Prisons, Fed. Corr. Inst., Butner18IFCRA 831,
833 (1985).

A Includes the right to conduct investigations and gather evidence to
support ULP charges. 5 SLJQU 2F 5S¥SyasS 5SLISYRSyli
Mediterranean Region, Naples Am. High ScixioflRA 849, 850 (1986).

U Assist in organizational campaigns. | ®{ ® 5 S LIQNIS USFBoraéd#atioh O S
San Diego SectdBanDiego, CaJ.38 FLRA 701, 712 (1990), rev'd in par INSv.
FIRA No. 91-70078 (9th Cir. 1992).

U Engage in various solicitation activities on behalf of a union. Id.

U Seek union assistance, pursue grievances and obtain union representation.
Indian Health Serv., Crow Hosp., Crow Agency, MhELRA 109, 125 (2001).

U Exercise or assert a right under the collective bargaining agreement. | ®{ ® 5 SLIQG
of Labor Employment and Training Admin., S.F., 43aiLRA 1036, 1037-38
(1992).

U Discuss the collective bargaining agreement and other representational matters
in the workplace during non-work time where it does not disrupt work. U.S.
5SLIQG 2F GUKS bl @es bl @t | OAlamgddy 5SLI2I0
Cal, 36 FLRA 705, 714 (1990).

Publicize, Post, and Leaflet: Section 7102 of the Statutes protects the right of

employees to publicize mattersond SKIF t ¥ 2F | dzyAzy GKIFG | FFSO
and conditions of employment. { SS 5 S LIQ{ 2F GKS ! ANJ C2NOS=
Clark Air Base, Republic of the PR.FLRA 1044, 1048 (1987). For examples, see the

following cases:

U Gen. Servs. Admir2.7 FLRA 643, 645 (1987): Distribution of handbills or
literature on behalf of union in non-work areas during non-work time

U OverseasFRQYy 2F ¢Sl OKSNB FyR 5SLIQ0G 2F 5S¥o
Region21 FLRA 757, 759 (1986): Union president sent letters written on union
stationery to members of Congress and to the President, seeking assistance
concerning a reassignment
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U Bureau of Prisons, Fed. Corr. Inst., Danbury, ConALRA 696, 697 (1985):
Union representative gave interview to newspaper reporter concerning
possibility of staff reductions at agency

e Union Insignia: Generally, employees have the right to wear union insignia at the
workplace. If "special circumstances" are found an employer may ban the wearing of
union insignia. See Army and Air Force Exch. S&mrt Drum Exch., Fort Drum, IN4Y.
FLRA 85, 87 (1991) (FortDrum).

U ¢KS | dzd K2 NA G & Q& { LISHS Aukhbrity bafardddthi2Yfightiof y OSa ¢ S
the employee to wear union insignia with an employer's need for production and
efficiency. { SS | ®{ ® 5SLIQG 2F WdzZAGA OS> Lb{z | ®f
Diego, Cal38 FLRA 701, 715 (1990). The Authority considers several factors,
including:

Circumstances in which the union insignia is worn
Size, shape and color of the insignia

Any messages imprinted on the insignia

Nature of the employer's activity

Employer's need for production and safety

oI B> >

U [ aSa8 s KSNB &a LIS Osted: tvidénde bidsxda Yirkitgthy OS & ¢ S E A
wearing of union insignia to a disruption of the I 3 S y dpe¥afichs and
maintenance of safety and discipline. 1d.at 716-17. The Fifth and Ninth Circuits
have held, as a matter of law, that law enforcement agencies may institute anti-
adornment uniform policies because the need for strict uniform appearance is
tied to the organization's interest in "fostering discipline, promoting uniformity,
encouraging esprit decorps,and enhancing the identification of its employees as
members of its organization . ..." INSv. FLRA855 F.2d 1454, 1456 (9th Cir.
1988);! ®{ ® 5SLIQU 2955 F MR (1004 Sh Cd 4992C [ w !

What standard does the Authority use to determine whether an agency has violated section

7116(a)(1)?

e The standard: Whether, under the circumstances, the statement or conduct tends to
coerce or intimidate the employee, or whether the employee could reasonably have
drawn a coercive inference from the statement. { SS | ®{ ® 5SLIQG 2F Wdzad
of Prisons, Fed. Corr. Inst., Elkton, O$dd-LRA 199 (2007).
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U This standard is objective. Id. Although the Authority considers the
circumstances surrounding the statement, the standard is not based on the
SYLX 28SSQa 24y LISNOSLIiA2Ma 2NJ 2y GKS SY

U An agency may violate section 7116(a)(1) even if it has not committed other
unfair labor practices or shown a general dislike for the union (referred to in
Authority cases as union animus). Id.

U aLF +y SYLXz2eSS Klha G2 GKAyl (6A0S 0ST2
SYLX 28SS0Qa NAIKGI KIESLMESY TA VRESNBSIEE B dalNe

Ky, 11 FLRA 290, 298 (1983) (ALJ Decision adopted by FLRA without discussion).

e The Authority carefully examines the facts and circumstances when it applies the
objective standard. For examples, see the following cases:

U VA Med. Ctr., Leavenworth, Kasil FLRA 1161, 1170 (1988): Statements
concerning official time in a midyear appraisal were attempts by management to
seek reasonable accommodl G A2y 0SG6SSy SYLI 288SaQ NA3
activities on official time and the employer's interest in having an employee
perform his job, and did not interfere with protected rights.

U ! ®{d 5SLIQG 2F ! ANAO®SE ! ®{ ® bLRYNBRRA { SN
1020, 1028-36 (1994): Statement linking employer's view of employee's
performance with her protected activity discouraged employee from further
engaging in such activity. Because it was not an attempt to resolve a conflict
0S06SSyYy (KS SYLIX 2& S NXIitvioldted RRe SGiMteJE 28 SSQa A

2 Kl 0 R2Sa GKS !'dziK2NA(Ge RSOARS AT GUKS YSIyAy3
unclear?

e [f a statement could be interpreted in more than one way, the Authority will adopt the
interpretation of the accused party. SeeU.S. Penitentiary, Florence, Co$Q@.FLRA 974,
983 (1997) (ALJ decision adopted by the Authority); U.S. Air Forgdowry AFB, Denver,
Colo.,16 FLRA 952, 961 (1984) (quoting5 SLIQU 2F (GKS bl @&z , 62Nl ay?
FLRA 491, 496 (1981)).

Can management officials express their personal views about the union without violating the
Statute?

Yes. Section 7116(e) of the Statute protects the expression of personal views::

The expression of any personal view, angat, opinion or the making of any statement
which:

18


http://flra.gov/statute_7116
http://flra.gov/decisions/v11/11-064.html
http://flra.gov/decisions/v31/31-098.html
http://flra.gov/decisions/v49/49-097.html
http://flra.gov/decisions/v49/49-097.html
http://flra.gov/decisions/v52/52-100.html
http://flra.gov/decisions/v16/16-128.html
http://flra.gov/decisions/v06/06-094.html
http://flra.gov/decisions/v06/06-094.html
http://flra.gov/statute_7116

(1) publicizes the fact of a representational election and encourages employees to
exercise their right to vote in such election,

(2) corrects the record with respect to any false or misleading statement maaeyby
person, or

(3) informs employees of the Government's policy relating to lab@nagement
relations and representation,

shall not, if the expression contains no threat of reprisal or force or promise of benefit or was
not made under coercive conditiomgnstitute an unfair labor practice . . . .

Statements covered under section 7116(e) do not violate section 7116(a)(1) of the Statute.

What types of statements does section 7116(e) protect?

e [f the Authority is not conducting a representational election, persons may express any
personal view, argument, or opinion that contains no threat or promise of benefit and is
not made under coercive conditions: Okla. City Air Logistics Ctr. (AFLC), Tinker AFB,
Okla, 6 FLRA 159 (1981) (adopting the ALJ reasoning and decision).

e Statements made in relation to representational elections that either (1) publicize an
election and encourage employees to vote, (2) correct the record with respect to any
FLEAS 2N YAatSIRAy3a adlradSYSyidz 2Nl 6oy AYyTF2
relating to labor-management relations and representation: AFLC6 FLRA 159.

e For examples, see the following cases:

e

U Statements protected: INAFLCH Y yF 3SNJ aidl SR (2 KAa Sy
Aaydld g2NIK GKS LI LISNI A G\Moéthtnemanewu SR 2y Xb
AYPSAGSR AY AUGXPECKS ! yAzy KlFa G2 NBLINBA
Y202 RdzZSa IINB KAIKI L KIelkLBA1I021608SS & 2dz &
(1981). The statements were permissible since they were not made during a
representational election, there was no threat or promise of benefit, and the
comments were not made under coercive conditions because each employee
had asked the manager for his opinion of the union.

U Statements not protected: In 162nd Tactical Fighter Group, Aizl (G Qf Ddzl NR X
Tucson, AriZz G KS ! dziK2NARGE& KStR GKIFG | al 22ND
they would be closely watched because they were visible supporters of the
union was made under coercive conditions. 18 FLRA 583, 586 (1985).
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2 KIFG ITNB a2YS SEIFYLX Sa 2F OFIasSa ¢gKSNB GKS ! dzi
statements violated section 7116(a)(1)?

e A manager told a summer intern that he was an "ungrateful son of a bitch" for pursuing
a grievance and that if it were up to the manager, the intern would receive no more
extensions of employment. CS R® 9 f S O,b ALRAY27,338 (9B Y

e A supervisor told an employee that she should drop the grievance she had filed on her
performance evaluation; that if she proceeded with the grievance he would change her
evaluation, but she would not really gain anything in the long run; and that if she gained
- NBLJzi I GA2Y a4 | GoAUGOKSNE 2NJ O2(3J) I Ay SNE
5SLIQG 2F GKS ¢NBI adzNBEZ . dzNB | d3FRA724, 78102 K2 f =
(1980) (adopting decision of the ALJ).

e The General Manager of an Exchange told two stewards that if they continued to file
grievances there would be a reduction-in-force, the agency would lay everybody off, and
there would be nothing left to talk about. Army and Air Force Excberv., Fort Carson,
Colo, 6 FLRA 607, 613 (1981).

e Threats or statements that previously filed unfair labor practice charges are worthless
and that there will be repercussion for filing such charges. U.S. Naval Supply Ctr., San
Diego,Cal.,21 FLRA 792, 806 (1986)

e Asa result of its school principal's contact with the Governor of an Indian tribe
concerning union problems, the Governor barred a non-employee union representative
from entering the Pueblo, thus barring the union representative from entering the
school. Bureau of Indian Affairs, Isleta Elementary Sch., Isleta Pueblo,34.MRA
1428, 1438 (1998).

e A supervisor gave an oral reprimand to a union official when he refused a direct order
to be silent while representing another employee in an investigatory interview. FAA,
St. Louis, M6 FLRA 678, 687 (1981).

[ Ly Fy F3aSyoeQa | OGA 2 ectiord/b1A@(AL | & dzLISNIDA &A2N O

e Generally, no. The Statute does not protect supervisors, even when they are engaged
in certain activities that would be protected if they were regular employees. However,
dzy RSNJ OSNI Ay OANDdzyaidlyoOoSasz |y |3SyoeQa R
have such a chilling effect on the exercise of protected rights by employees that it
violates section 7116(a)(1). { SS 5SLIQG 2F GKS Dbl @es t2NIhavyzad
Portsmouth, N.H16 FLRA 93 (1984).
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Does the Statute protect employees when they are asking other employees to join the union?

e Yes, depending on the circumstances. The right to assist a union under section 7102
includes the right to solicit membership on behalf of the union. SeeTlreasiry, IRS,
Ogden Serv. Ct42 FLRA 1034, 1050 (1991).

e Solicitation during non-duty time: Unless there are special circumstances, a policy or

ruling that prohibits employees from soliciting unionmeY 6 SNA KA L) 2y GKS | 38

LINBYA&dSa RABR ¢ I (& Y3y DIA6f(1}ofithedtatiteS Seé Okday
City Air Logistics Ctr., AFB, QId&LRA 159, 190 (1981). The Authority has held that

Gy Rbzieé GAYS AyOf dzRSE LISNA2Ra 6KSNB SYLX 2@

jobs, such as during breaks or a meal period, even if the employee is being paid for the
break. Breaks include both scheduled breaks and unscheduled breaks allowed by

management. { SS ! ®{ ® 5SLIQG 2F ,6KRAIEL BED06p | I £ I A

e Solicitation in work and non-work areas: The Statute protects solicitation in non-work
areas as well as work areas if the employees being solicited are also in non-duty status,

dzyt $a4 GKS a2t AOAGI GA2Y 62 BSR SEALIONHAIF (RYY

Bureau of the Censuss FLRA 311, 319 (1987).

[y Fy 3aSyOeQa adzNIJSséctioh MA@QG)? 2F SYLX 28SS GA2f

« Yes. under certain circumstances. ¢ 2 RSGSNNXAYS gKSGKSNI YI

yI 3sy

aprotectedaci A A G& AYUISNFSNBa gAGK SYLI 28S55SaQ NA:
Fylrftel Sa gKSGKSNI YIEylF3aSYSyiQa LINBaSyOS 62dz
exercise of protectedrights. { SS 5SLIQU 2F ( KS3FARNIE I76 C2 NII . NJ

OMpy no® ly 3SyoeQa adaNBSAtflyOS YI &
actually stop any employees from exercising their protected rights. See id.

« Management prescence at union meetings: The presence of a school principal at a
union organizational meeting reasonably may have prevented teachers from
participating in the meeting. 5 SLIQU 2 F (G KS | NWRAS64 & 36K

e Surveillance for security reasons: No violation will be found if an agency engages in
surveillance because of security considerations. See Def. Property Disposal Region,
Ogden, Utah24 FLRA 653, 657 (1986) (holding surveillance of a union official
conducting an investigation of a contract violation was not a violation of section
7116(a)(1) where such observation was performed pending the determination of a
security breach).

21

DA 2¢

NJ 33


http://flra.gov/statute_7102
http://flra.gov/decisions/v42/42-073.html
http://flra.gov/statute_7116
http://flra.gov/decisions/v06/06-032.html
http://flra.gov/decisions/v61/61-108.html
http://flra.gov/decisions/v26/26-040.html
http://www.flra.gov/statute_7116
http://flra.gov/decisions/v03/03-057.html
http://flra.gov/decisions/v03/03-057.html
http://flra.gov/decisions/v24/24-066.html

4.  DISCRIMINATION [7116(a)(2) and (4)]

What parts of the Statute discuss discrimination against employees?
Section 7116(a)(2) of the Statute provides:

[1]t shall be an unfairdbor practice for an agency to encourage or discourage
membership in any labor organization by discrimination in connection with hiring,
tenure, promotion, or other conditions of employment.

Section 7116(a)(4) of the Statute provides:

[I]t shall be an unfair labor practice for an agency to discipline or otherwise discriminate
against an employee because the employee has filed a complaint, affidavit or petition or
has given any information or testimony under thiggibr.

What kind of discrimination is prohibited by sections 7116(a)(2) and (4) of the Statute?

e Participating in protected activity: Sections 7116(a)(2) and (4) of the Statute prohibit
an agency from discriminating against employees because they engage in protected
union activities or because they participate in FLRA investigations or other proceedings.
For examples of protected activity, see Section 3 of this outline.

e Not participating in protected activity: Sections 7116(a)(2) and (4) of the Statute also
prohibit an agency from discriminating against employees if they choose not to engage
in protected union activities.

What test does the Authority use to decide whether an agency has violated sections
7116(a)(2) and (4) of the Statute?

e The testis described in the Authority decision in Letterkenny Army Depo25 FLRA 113,
118 (1990) (Letterkenny.

e The General Counsel must show that: (1) the employee who was allegedly
discriminated against was engaged in protected activity under the Statute; and (2) the
protected activity was a motivating factor in the action the agency took against the
employee.

U If the General Counsel does not make this showing, the case is over and the
Authority will find that the agency did not violate the Statute.

U If the General Counsel does make this showing, the Authority will find that the
agency did violate the Statute, unless the agency can prove that it had a
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legitimate reason for the actionittook. { SS ! ®{ ® 5SLIQG 2F ! INR (
Serv., Frenchburg Job Corps, Mariba4€yELRA 1020 (1994); 22" Combat
Support Group (SAC), March AFB, ZaFLRA 279 (1987).

A Example: Although the General Counsel showed that an agency
transferred an employee shortly after he filed a grievance about a
hostile work environment, the Authority decided that his temporary
reassignment did not violate the Statute because the agency
transferred him for safety reasons. ! ®{ ® 5SLJQ0G 2F Wdzad A OS
t NAA2yaZ CSRO / BNMNRRFIS 22¢24 (200 9t 1 12y =

U If an agency asserts that it had a legitimate reason for the action it took, the
General Counsel may try to show that the reason is pretextual, which means that
it is not the real reason. See Letterkennygs FLRA at 120(1990); 5 SLIQG 2 F (G K S
Force, Air Force Materiel Command, Warner Robins Air Logistics Ctr., Robins AFB,
Ga, 55 FLRA 1201, 1205 (2000).

A Example: In! ®{ ® 5SLIQG 2F /2YYSNODS> bl GdQf |
l RYAY® bl GdQf hOSIYy {SNB®z /2Fad Iyl
Charting Division, Wash., D.the Agency asserted that it decided to
OKIFy3aS |y SYLX 2eSSQa RSOl Af YR LI I
because of an OPM investigatory report. But the Authority found that
the reasons set forth in the OPM report were pretextual because they
did not provide any information that the agency was not already aware
of. 54 FLRA 987, 995 (1998).

What if an agency takes an action against an employee, partially for a legitimate reason, and

7 A =2 s A x

partiallybecadza S 2F G(GKS SYLX 28SSQa LINRPUSOGSR | OGAQAG]

If an agency had more than one reason for taking an action, the Authority will find that

the agency did not violate the Statute if the agency can prove that (1) there was a

legitimate reason for its action; and (2) it would have taken the action even if the

employee had not engaged in protected activity. 5 SLIQU 2F GKS ! ANJ C2NDS
Materiel Command, Warner Robins Air Logistics Ctr., Robins AFB; B&A at 1205.

U Violation found: In Office of Program Operations, Field Operations, SSA San
Francisco Regigrhe Authority held that although the agency considered an
SYLX 285SQa LINPGSOGSR I O A thdapeBeydidikcddy A G T
violate section 7116(a)(2). Other factors showed the agency would not have
selected the employee even if the employee had not engaged in protected

activity. 9 FLRA 73, 74-75 (1982).

U Violation not found: In Hill AFB, Utahthe Authority ruled that without
documents or additional testimony from other witnesses that supported the
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F3SyoeQa aidlidSR NBIFazy T2 theageRepfSldtihoy 3 | Y
NBodzi GKS aK2gAy3d GKFEG GKS £ 26SNI I LILINI A
protected activity. 35 FLRA 891, 900 (1990).

What are some examples of cases where the Authority has found an agency discriminated
against an employee(s)?

e Agency denied an employee a flight assignment based on an email he sent in his
capacity asaunionsteward. | ®{ ® 5SLJQ( @ FLRABHI3GOIAIOMD). C! | =

e ¢CKS !ldziK2NAGE F2dzyR GKFG GKS F3SyoeQa adal
nurses (a medical error) was a pretext and that the real reason they were terminated
was their protected activity. Indian Health Serv., Crddosp., Crow Agency, Moy7
FLRA 109, 114 (2001).

e 1 3Sy 02 Qa RS OA ashadngawir® to ApIBydzbScausklthryyingaged in
union duties during work time had a foreseeable effect of discouraging employees from
engaging in protected union activity and violated section 7116(a)(2) of the Statute. SSA,
Inland Empire Area6 FLRA 161, 176 (1992).

e Agency violated section 7116(a)(4) of the Statute by forcing an employee to sign a
statement disavowing knowledge of conduct forming the basis of objections to an
election and stating that union activities had played no part in certain actions the
agency took against her, where the employee had served as a union observer in the
election and was the subject of a ULP charge then under investigation. Marine Corps
Logistics Base, Barstow, CAIFLRA 1046, 1047-48 (1982).

e Agency suspended an employee based on his participation in an unfair labor practice
charge. U.S5 S Ldfxfie Navy, Naval Aviation Depot, Naval Air Station, Alameda, Cal.
38 FLRA 567, 569 (1990).

Are there circumstances when an employee, who is otherwise enaged in protected activity,
may still lose statutory protections?

e Yes. In certain cases, an employee who is engaged in what would be protected union
activity may lose that protection if his or her conduct exceeds the boundaries of
LINE 0§ SOGSR | OGAGAGREO® C2NJ SEIF YLX S |y SYLJX 2
YAa02yRGOO PESLIQG 2F GKS | AebdneZadiodIOts, Davis S NP & LI ¢
Monthan AFB, Tucson, Ayiz8 FLRA 636, 636 (2003).

e Definition of flagrant misconduct: wS Y| NJ & 2 NJ O2y RdzOG G KI G | NB
F'YR AY &adz 2 NRA Y mavSthen froin dzbldsotectibn@f thid fatuteBNaval
CFrOAfTAGASE 9y 3IQNI / 2 Y Vab YRR ¥38,156(1952f @5 { I Yy . NXzy
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5.

| dZzK2NRA G803 (1Sai FT2NJ RSOARAV I TelubhorklyS NJ 0 SK I
oltlyoéé uKS SYLX 28SSQa NARIAKG G2 Sy3Il3IAS Ay
AYLlzt aA PSS O0SKIFEGA2ND | 3IFAyad YIFylFr3asSySyidQa N
supervision. 5 SLIQU 2F GKS ! ANICRAMDFs11 (DOER 342Y ! C. X

U The Authority considers four factors when applying this test: (1) the place and
subject matter of the discussion; (2) whether the outburst or conduct was
impulsive or planned; (3) whetherthS SYLJ 28 SNR& O2y RdzOG LINR
employee; and (4) the nature of the language or conduct. Def. Mapping Agency
Aerospace Ctr., St. Louis, MZ,FLRA 71, 81 (1985).

Criminal conduct: Criminal conduct is not protected activity. See Long Beach Naval
Shipyard, Long Beach, Cak,FLRA 1002, 1006 (1987). For example, the D.C. Circuit
decided that a physical confrontation which met the legaldefA Y AGA 2y 2F al aal dz

oFGGSNEZ¢E g1 a y20 LINPGSOGISRLNBIRPHRUKSA! 2 NI
315" Airlift Wing v. FLRA94 F.3d 192, 201-02 (D.C. Cir. 2002).

AGENCY CONTROL OF LABOR ORGANIZATION [7116 (a)(3)]

Section 7116(a)(3) of the Statute provides that it shall be an unfair labor practice:

2

Kl

[T]o sponsarcontrol or otherwise assist any labor organization, other than to furnish,
upon request, customary and routine services and facilities if the services and facilities
are also furnished on an impartial basis to other labor organizations having equivalent
status . . ..

i R284 aSljdAgltSyid &ilidaé YSHyYyK

GhiGKSNJ f 02N 2NBIFYAT I GA2Yy & KIF@Ay3 Sljdz dl S
incumbent union (the union currently certified to represent employees) but have

GSldA @t SylG adl udod.é G2 GKS Ay Odzyo Sy

2 KSY R2S3 | dzyv A2V Kl ASionth& hasfiledalpétiGoyto & G I § dza K
represent employees has equivalent status when a Regional Director determines, and

tells the parties, that the petition has a prima facieshowing of interest and a notice of

petition willbe posted. { SS ! ®{ ® 5SLIQG 2F 5STo HMERISYRSY:
419, 424-25 (1992). A union does not gain equivalent status merely by filing a petition.

| 3 S v Osaat@ent ofidfgrent unions: An agency is required to give a union that has
GSljdA @t SylG adalriddzaéd GKS alFryYyS aaSNBWAOSa IyR
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L d{® 5SLIQG 2F 5STFdr 5SLIQG 2F ! N¥eé xx, of & | N
29 FLRA 362, 365 (1987). However, when an agency is required to provide a union with

a particular service or facility because of a collective bargaining agreement, the Statute
doesnotrequiretK S | ISy O0é G2 &Sl dz f Kiat366; seeflSo Uy A 2y & U
5SLIQG 2F 1 2YSt YR { SOdzNR (b2FORA 78, ®-8D(20070za (1 2 Y& |
0l 3Syo0e y20 NBIddZANBR (2 tAald 2yS dzyAz2y AY
union had a contractual right to be listed).

How does the Authority decide cases where an agency grants or denies access to agency
facilities?

e [f an agency is charged with violating section 7116(a)(3) by granting or denying access to
services and facilities, the Authority analyzes whether the agency action has sponsored,
controlled, or assisted a labor organization. SSA52 FLRA 1159, 1180 (1997).

U The Authority looks at whether the agency has, given all the circumstances,
interfered with employee freedom of choice by failing to maintain the
appropriate arms-length relationship with the labor organization involved. Id.

U The Authority considers the wording of section 7116(a)(3) as well as case law
interpreting section 8(a)(2) of the National Labor Relations Act. Id.

e (ase example: In SSA52 FLRA 1159, 1184-85 (1997), the Authority looked to a case
from the private sector, NLRB v. Babcock & Wilcox @61, U.S. 105 (1956), to decide
whether the agency violated section 7116(a)(3) when it denied a permit to a union to
hand out literature in the outdoor areas of the Agency's headquarters. The Babcockase
said that an employer may prohibit an outside union from handing out union literature
if two conditions are met: (1) the union must be able to reach the employees through
other methods of communication; and (2) the employer must not discriminate against
the union by allowing other unions to hand out materials. Id. The Authority concluded
(upon remand from a Court of Appeals) that because the employer did not have a
ASYSNIftGby22 et NXIYAS | AL Ayad 2dziaARS 2NHI YA
rival union by denying it access. Soc. Sec. Admirs5 FLRA 964, 967 (1999).

6. DUTY TO BARGAIN IN GOOD FAITH

The Collective Bargaining Relationship

The Statute requires that both agencies and labor organizations, which have a collective
bargaining relationship, bargain in good faith. Section 7103(a)(12) of the Statute defines
collective bargaining as
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the performance of the mutual obligation of the representative of an agency and the
exclusive representative of employees in an appropriateinttie agency to meet at
reasonable times and to consult and bargaim goodfaith effort to reach agreement

with respect to the conditions of employment affecting such employees and to execute,
if requested by either party, a written document incorporating any collective bargaining
agreement reached, but the obligation referred to in thasggraph does not compel

either party toagree toa proposal or to make a concession

A labor organization has the right and duty to act for and negotiate agreements on behalf of all

employees in the bargaining unit for which it has been recognized as the exclusive

representative. (Section 7114(a)(1)) The collective bargaining obligation for both parties, as

y2iSR:E SEGSYR&a (2 GKS aO02yRAGAZYy&a 2MtI&YLI 28 YS$S
Consol. Educ. ASX2Y BLRA 235, 236 (1986).

What does bargaining in good faith mean?
e The duty to bargain in good faith means the parties must:
U Approach negotiations with a sincere resolve to reach an agreement
U Meet at reasonable times and convenient places as frequently as needed
U Avoid unnecessary delays

e To determine whether a party has bargained in good faith, the Authority looks at all of
these factors and considers the situation asawhole. | ®{ ® 5 SredDHQ, AFRANJ C
Wright-Patterson AFB Ohig6 FLRA 912 (1990).

e Certain conduct, such as unilaterally setting dates for negotiations and unwarranted
delays, can be evidence of bad faith bargaining. U.S. Geological Survey, Caribbean Dist.
Ofc. San Juan, P,B3 FLRA 1006 (1997).

2Kl G INB aO2yRAGE2ya 2F SYLIX 28YSyiK

e The term "conditions of employment" is defined in Section 7103(a)(14) as "personnel
policies, practices, and matters, whether established by rule, regulation or otherwise,
affecting working conditions . . . ."

o Test for deciding whether something is a condition of employment: TheAuthority
considers two basic factors:

U Whether the matter relates to bargaining unit employees
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U How the matter affects working conditions of those employees (referred to
in Authority cases as the nature and extent of the effect).

For case examples, see the following: Antilles Consol. Educ. AsS2.
FLRA235(1986);5 SLIQG 2F (G KS | RMIRCANDGB): 9ASft a
(base shopping privileges involved a condition of employment); see also

' Y& CSRQY 2F D2 @Q[p4FRX63E (0805&38MH. [ 201 f
CSRQY 27F D20Q0 OexAsAmR(S0%0a > [ 201t wmMpnrT

Working conditions vs. conditions of employment: The Authority finds no difference
0SG6SSY Gaée2NJAy3a O2yRAGAZ2YEE YR aO2yRAGAZ2
practically applied. U.S. Dep't othe Air Force, 355th MSG/CC, DaMmnthan AFB,

Ariz, 64 FLRA 85, 90 (2009).

Matters that are NOT conditions of employment: Under section 7103 (a)(14) (A), (B) R
and(Q)2F GKS {GlFGdziST &a2YS YIFGGSNBR | NB SEOf dzR
SYLX 28YSyiéy

U Prohibited political activities
U Matters relating to the classification of a position

U Matters specifically provided for by federal statute

How are conditions of employment established?

G/ 2y RAGAZ2YA 2F SYLIX 28YSyidé YI e mRS27EBRAGHo0f A a
322 (1987). Something which is not a condition of employment cannot become a

condition of employment just because the parties have an agreement or practice

related to it. See Naval Weapons Station Concpgd FLRA 770 (1988).

Past practice test: A condition of employment is established by past practice if the
practice is consistently and openly exercised over a significant period of time and
followed by both parties, or followed by one party and not challenged by the other. U.S.
5SLIQG 27T [DICO32HKE 899 (1980K & =

t Fad LINF OGAOS GKIEG Aada AV Oeyedallyavhefe yaitiesg A U K U K
have included a matter in their negotiated agreement, the agreement will govern unit

SYLX 2858SaQ O2yRAGAZ2ya 2F SYLX 2eYSydo hOOl
employment that are different than or inconsistent with the terms of the contract. To

determine if the inconsistent practice is a condition of employment, the Authority

applies the past practicetest. | ®{ ® 5SLIQG 2F (GKS bl @gesx bl g f
Ind.,36 FLRA 567 (1990).
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The following materiahddresseshe duty of Federal agencies and their comgot activities to
bargain in good faittand ways that duty can be violated discussion of the duty of labor
organizations to bargain in good faith is addressed in a later section.

What section of the Statute does an agency violate if it does not bargain in good faith?

e Section 7116(a)(5)® L & aitishallib® an uafdlr labior phactice for an agency to
refuse to consult or negotiate in good faith with a labor organization as required by this
chapteré

When does an agency have a duty to bargain?

e An agency has a duty to bargain with the exclusive representative in three
circumstances:

U Term negotiations for a collective bargaining agreement. AFGE, Interdepartmental
Local 3723, AFCIQ9 FLRA 744 (1982).

U Mid-term negotiations when the union requests bargaining over subjects the parties

have not bargainedabout. ! ®{ ® 5SLIQG 2 F ( K&GFLRA§55ENRA 2 N&
(2000).

U Agency-proposed changes in conditions of employment, with certain limitations that
will be discussed later. Fed. Bur. of Prisons, FCI, Bastrop,, E8%LRA 848 (1999).

Duty to bargain vs. scope of bargaining: Determining whether there is a duty to
bargain is different from whether any particular subject matter or proposal is negotiable
(scope of bargaining). The duty to bargain issue centers on whether and when
bargaining must occur if the union request.

What are term negotiations?

e Section 7114(a)(4) of the Statute states that both parties shall meet and negotiate in
good faith for the purpose of arriving at a collective bargaining agreement. Bargaining
for an initial or successor contract is referred to as term negotiations.

e Official time for contract negotiations: As discussed later in the Official Time section,
Section 7131(a) states that employees representing a union in contract negotiations
shall be authorized official time for that purpose.
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When do parties have mid-term bargaining obligations?

Even when parties have a collective bargaining agreement, they may have an obligation
to bargain if the union or agency makes a mid-term request to bargain over a subject
that the parties have not bargained over.

When a mid-term bargaining request is made, there will be issues about whether the
matterisaf NBI Ré G O20SNBR 060e&¢ (KS |INBSYSyido ¢ K
in this section.

When is an agency obligated to bargain over changes in conditions of employment?

SF2NB +y 3SyOe OKIy3aSa ol NBHIFAYAWR dzyAd S
required to give the exclusive representative notice and a chance to bargain over the
LI NI & 2F GKS OKFy3aS GKIFIG FINB gAGKAY (GKS Rdz
Memphis Dist., Memphis, Tenn., 53 FLRA 79, 81 (1997).

Impact of the change: An agency only has to bargain over a change in conditions of
employment if the change has an actual or reasonably foreseeable impact which is more
than de minimis. U.S. Dep't of the Air Force, 355t MSG/CC, Davis-Monthan AFB, Ariz.,
64 FLRA 85, 89 (2009).

9FFSO0G 2F {KS : Adwitnikl-fednQarghirdnidBoGevtSaf digency does

not have to bargain over achangeiftK S adz2 2SO0 YIGGSNI 2F GKS OK
GKS LI NIASAQ | ANBSYSyiao ¢tKS GaO20SNBR 08¢
this section.

Requirement that therebeachange: L ¥ G KS | 3SyO0eQa | OlA2y R2S:
conditions, thereid y 2 Rdzié& G2 ol NHIFIAYy® {SSz So3opx !
Ctr., Sheridan, Wyo., 59 FLRA 93, 94 (2003) (assignment of acutely ill patients to ward

for acutely ill patients did not change working conditions). There must be something
YySs 2NJ RAFTFSNBYU lFo2dzi SYLX 28SSaQ O2yRAGA?Z2

What is the de minimistestl Yy R K2 ¢ R2S&a AG FFSOO (GKS LI NIAS3

The de minimis test: Unless the facts establish that the impact on bargaining unit

employees is more than de minimisthere is no duty to bargain. | ®{ ® 5SLJQ0 27F @K
Treasury, IRS6 FLRA 906, 910 (2000); GSA, Region 9, S.F.,.Ga FLRA 1107, 1112

(1997). Whether a change in conditions of employment is more than de minimis

(important enough to require bargaining), is based on the facts of each case. The

Authority looks to see if the nature and extent of the effect or reasonably foreseeable

effect on conditions of employment of bargaining unit employees is significant. 5 S LIQG 2 F
HHS,SSA4 FLRA 403, 407-08 (1996) (SSA
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Timing of the test: The de minimistest looks at the facts at the time the change was
proposed and implemented. Portsmouth Naval Shipyard, Portsmouth,, M5IFLRA 574,
575 (1992).

Equitable considerations: The Authority also takes equitable considerations into
account when deciding whether a change isde minimis 5 S LIQU 2 R4FRA{t > { { ! =
408.

Number of employees impacted: The number of employees affected by the change is a
factor in the de minimistest, but it is not a controlling consideration. SSA24 FLRA at
408.

Efficacy of a past practice: When an agency decides to change a past practice, the
obligation to bargain depends upon the effects or reasonably foreseeable effects of the
change in practice. Whether the practice worked or achieved a stated goal is irrelevant.

5SLIQG @ 2F WdzZAGAOST ! of ®39EBAIDS (199 @ . 2 NRSNJ

What are some examples of cases where the Authority found changes were more than de
minimis?

SSA, Gilroy Branch Office, Gilroy,, GaIELRA 1358 (1998) (change in appointment

AAAAA

A0KSRdz Sa GKIFIG ' FTFSOGUSR SyLiXz2eS8SaqQ FFoAfAaGge

U.S. G@stoms Serv., Sw. Region, El Paso, Z€KLRA 1128 (1992) (change in work hours
that resulted in loss of overtime opportunities)

P d{ ® 5SLIQG 2F GKS | ANJ C24NIRAITA (1898)NJ C2 NOS all i
(implementing a program that would affect future career and retirement plans and
involved loss of benefit of $25,000)

L of{ @ 5SLIQG 2 F56 ELAA S06 (@OUAS (lodal kB riove lthbt fesulted in
some computers and telephones not working, computer files not accessible, and loss of
quality storage cabinets)

What are some examples of cases where the Authority found changes were only de minimis?

Soc. Sec. Admin, Office. of Hearings & Appeals, Charlestpa9 $LEA 646 (2004)
(reduction in reserved parking spaces where employees had no problem getting
alternate parking)

U{ ® 5SLIQG 2F 1 2YStlyR {SOox .2NRSNJ 3 ¢ NIy
Border Prot.., Wash., D,G9 FLRA 728 (2004) (change in vessel boarding policy where
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the evidence failed to show an impact on overtime opportunities, compensation,
promotion or advancement potential)

UsSr 5SLIQG 2F 1 2YSEITYR {SOdX . 2NRSNJ 3 ¢NIyalL
Prot., Border Patrol, Tucson Sector, Tucson, ABIZLRA 169 (2004) (change resulted in
increased workload but not new duties).

See the Appendix for a more complete breakdown of cases applying the de minimistest.

2

Kl

G Aa GKS 402 0SS NBResibapgly? R2O0UNAY S ' yR 6K

Qx
Qi
Qx
(0p))

Reason for doctrine: ¢ KS & O2 OSNBER 08¢ R2OGNARYS A
not have to bargain over matters contained in or covered by an existing agreement
between the parties. AFGE, Local 225 FLRA 686, 689 (2000).

Whenitapplies: ¢ KS ¢ 02 GSNBER 08¢ R2 OddeNhaylgdsinl LILI A Sa @
conditions of employment, management- and union-initiated mid-term proposals, see,

e.g, Soc.Sec. Admin., Tucson Di¥tice, Tucson, ArjZl7 FLRA 1067, 1070-71 (1993), as

well as negotiability cases regarding specific proposals, NATCA, AFCIQ 62 FLRA 174,

176-79 (2007) (finding one proposal outside the obligation to bargain because it was

covered by the parties' agreement, but determining that a second proposal was not

covered by the agreement); see alsd®PASH6 FLRA 798, 803-05 (2000).

G/ 2P9SNBRC&S: | dAKa@NAGeQa (Sad G2 RSISNXYAYS
2NJ O20SNBR o6& +y | OmE&®&YSgLOGora /B 2§41 Xy
1004, 1018-19 (1993) (SSA, Balb. ® ¢2 RSOUSN¥YAYS AF I YIOGGSN

agreement, the Authority applies a two-prong test:

Ut NRYy3 mY L& GKS &dzo2S8S00 &aSELINBaate 02y
YIEGGSNI Aa 6 O2dabeNtIBnd thaedstho birdaibing bbEghtBn. If
it is not, the Authority looks at Prong 2.

ATo determine whether a matter is expressly contained in the agreement,
the Authority does not require that the language in the agreement be
exactly the same as the language of the proposal or the proposed
OKIy3aSao ¢CKS ! dziK2NAGe gAff FAYR GKI
reasonable reader would conclude that the provision settles the matter
in dispute. SSA, Bal#d7 FLRA at 1018.

UtNRYy3 HY LA GKS &adzoma2S0oi ¢
ddzo2S0OG O20SNBR o0& GKS I3
agreement and there is no bargaining obligation.

ATo determine whether a matter is inseparably bound up with a subject
O2@OSNBR o6& GKS O2y (N} Oz GKS ! dzi K2 NA
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matter of the proposal is so commonly considered to be an aspect of the
matter set forth in the provision that the negotiations are presumed to
have foreclosed further bargaining over the matter, regardless of
whether it is expressly articulated in the provision." Id.

Alt might be difficult to determine whether a matter is an element of
something which has already been negotiated. Id.at 101819. In such
situations, the Authority will look at whether, given the circumstances,
"the parties reasonably should have contemplated that the agreement
would foreclose further bargaining in such instances." U.S. Customs
Serv., Customs Mgmt. Ctr., Miami, F#&. FLRA 809, 813-14 (2000). If the
subject matter is merely "tangentially" related to the provisions of the
agreement, and not included as a subject that should have been
contemplated as within the scope of the provision, the Authority will not
find that the subject is covered by the provision. S\, Balt 47 FLRA at
1019;see! ®{ ® 5 SLIQG 2F Wdza G A OSBAFBS R® . dzN.
559 (2010);! ®{ ® 5SLIQG 2F GKS ¢ NBrhingtdeNE > L w{ .
I, 64 FLRA 586 (2010).

/Ly | LI NIeé& OKz22a$8 (42 oFNHIFIAY 2y | adzowaSoid aO

e Yes. A party may choose to bargain over matters contained in or covered by an existing
agreeement. NAGE, Local R, 61 FLRA 127, 131 (2005). Matters covered by
FANBSYSyida NS O2yaAARSNBR aLYSINGS\RIGABYA ZPSE DA
Employees, Local 393XFLCIQ64 FLRA.at24. Gt SN A &daA QPS¢ adzwaSoda |
later in this section.

Can an agency use a provision in the bargaining agreement to defend its actions?

e Yes. When a party is accused of an unfair labor practice, it may claim that a provision in
the bargaining agreement permitted the action. In this case, the Authority will
RSGSNNX¥AYS GKS YSIyAy3a 2F (GKS LI NIHASaQ O2ff
the unfair labor practice charge accordingly. Id.at 1103. The Authority will interpret the
agreement using the standards and principles that arbitrators and courts use in the
federal and private sectors. Id.at 11100 ¢ KA & A& &d2YSGAYSE& NBFSNNI
AYOIGSNILINBGOGFGA2YE R2O0GNAY SO

e The Authority has found that in some instances, it is necessary to apply both the
GO2OSNBR 08¢ | YR @ O2riyled iNtheGame casy. (BENIGNS.0 | (A 2 v €
55LIQG 27T G & Sir Wing NIilloRGIa&SAIr Reserve Station, Willow Grove.,
Pa, 57 FLRA852(2002);! Y® CSRQY 27F D2 JQp4AFRX1T02a08).SSas> [ 2
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Can a union waive its right to bargain over a subject?
e Yes. This may happen in a couple of ways:

U By contract: A union may waive its right to bargaining by agreeing to do soin a

yS32G0AFrGSR FaANBSYSyilo ¢tKS O2y i NI Ol

dzy YA &G HyafSRz g G 1Sa 5SLIQG 2F GKS
Bragg, N.C63 FLRA 524, 528 (2009), or it must be shown that the matter was
GFdzt f @8 RA&AOdzAaSR yYyR O2yalOAazdzaf e

(2000); US.5 SLIQG 2 T ,GANKRA SDEAIELT (2000). {

U By.inaction: A union may also waive the right to bargain by inaction. This can
happen if the union does not timely request bargaining, or request additional

information, or request an extension of time. U.S. Penitentiary, Leavenworth,

Kan, 55 FLRA 704, 753 (1999).

Once it has been determined that there is a duty to bargain, are there any limits on what can
be bargained?

e Yes. Once the duty to bargain is established, the scope of bargaining must be
determined.

e Matters excluded from the scope of bargaining: Certain matters are excluded from the
scope of bargaining:

U Matters which are contrary to government-wide rules and regulations (section

7117 (@)1): ' YAGSR {dFGSa 5SLIQG 2F (K:®Blo! Nyeé =

48 FLRA 168, 206 (1993)

U Matters contrary to agency rules and regulations for which there is a compelling
need (section 7117(a)(2)): 5 SLIQ G 2 F y, Bukehu of BhBraviaglaNJ
Printing,29 FLRA 1436, 1441 (1987)

A This issue can only be resolved in a negotiability proceeding under
section 7117. Fed. Emergency Mgmt. Agensg FLRA 502, 505 (1988).

The Supreme CourtinC[ w! @® ! 6 SNRSSY t NP@AyYy3 DN

Army, 485 U.S. 409, 412-13 (1988), also held that issues relating to

GKSGKSNI I a02YLISttAy3a ySSRe FT2N |y

bars negotiations over a particular subject must be resolved through
section 7117 negotiability procedures and not through the unfair labor
practice procedure.
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U Proposals that interfere with the agency's right to determine its own internal
security practices: LY 1 Q CSRQY 27F t NPT Qf,33F R ¢ SOKY A
304, 306 (1988).

Aly 3SyoeQa NRARIKG G2 RSIESNXYAYS Ada A
right to determine the policies and practices that are necessary to
safeguard its operations, personnel, and physical property against
internal and externalrisks. L Y1 Qf CSRQY 2F t NPFQf | yVF
25, 33 FLRA at 306. However, an agency must show a reasonable
connection between its security practices and the security of its
operations to establish its right under Section 7106(a)(1) of the Statute
to determine the practice. U.S. Envtl.. Prot. Agency, Wash., B&LELRA
1328, 1332 (1991).

Does the Statute discuss management rights?

e Yes. Certain rights are reserved by the Statute to agency management and are not
subject to bargaining. These rights are contained in section 7106(a). Under this section,
management has sole discretion to:
U 5SGSN¥AYS (KS |3SyOeQa YAaarzys o0dzRISGEX
and internal security practices
U Hire, assign, direct, layoff, retain, suspend, remove, reduce in grade or pay, and
discipline
U Assign work, contract-out, and decide personnel to perform work

U Make selections to fill positions from any appropriate source

U/ FNNEB 2dzi G0KS 3SyodOeQa YAaAaarzy Ay SYSNH

Does an agency have any bargaining obligations when it is exercising a management right?

e Yes. If the agency is exercising a management right, theeffects2 ¥ G KS | 3Sy 0& Q&
may be within the duty to bargain, see e.g.Pension Benefit Guaranty Cqri9 FLRA 48,
50 (2003), but the scope of bargaining does not include the decision to exercise the
right,see,e.q! Y® CSRQYy 2F D2@Q0G 9YL) 28 S5,88FRA bl GQf
8,10(2002),F TFQOR &¥ CSRAOY Fées DR BARAF.3dUMIDIC2
Cir. 2003).
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What are permissive subjects of bargaining?

e Section 7106(b)(1) of the Statute lists subjects which are not barred from bargaining as
reserved management rights, but may be negotiated only if the agency chooses to do
so. These subjects include:

U Numbers, types and grades of employees or positions assigned to an
organizational subdivision, work project, or tour of duty

A Example: ! ®{ ® 5SLIQG 2F +SUOSNIF yKy.50FFRElF A NBE a
386, 391-92 (1995) (numbers, types and grades)

A Numbers, types, and grades include: the establishment of staffing
patterns or the allocation of staff; the determination as to whether, and
which, vacant positions assigned to an organizational subdivision will be
filled; and the number of employees working part-time or on alternative
work schedules. | ®{ ® 5SLIQG 2F 5STd ! Y& C2NDSa
Ctr. Riverside, Cah9 FLRA 759, 760 (2004); AFGE Local 33534 FLRA
807, 816 (1998).

U Technology, methods and means of performing work

A Example: ! Y® CSRQY 2F D2 JQ4DFLRABIBMUBS Sa s [ 2
(1991) (use of beepers off duty is a method and means of performing
work)

AGdGaSiK2R¢ NBFTFSNE (G2 (GKS gbworkdny o KA OK
GYSFyaé NBFSNB (2 Fyeée AyadNdHzySydal €Al
measure, plan, or policy used by an agency todoitswork.b | h @& Qy 2 F
Indep. Labor, Local 84 FLRA 1194, 1196 (2010).

How do permissive subjects impact bargaining obligations?

e No negotiation required: No party is required to negotiate on permissive subjects. U.S.
5SLIQG 27F ¢ NS a,07NeBRE 1423435(1990). A KPX 5 @/

e Withdrawing from permissive bargaining: Parties may withdraw from bargaining over
permissive subjects before they have reached an agreement.

e Agreements on permissive subjects: Once parties have reached agreement on a
permissive subject, it is binding on the parties and agency heads may not disapprove
permissive topics upon review under section 7114 (c). Id. Either party may elect not to
be bound by the permissive agreement once the agreement has expired. Id.

e Bargaining to impasse: Parties may not insist to impasse on a permissive topic of
bargaining. ! Y® CSRQY 2F D20QaFRX1INM®Y.SS&ax [20Ff o
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When do agencies have an obligation to bargain over the substance (not just the effects) of a
decision?

e Where a matter is not a reserved management right, a permissive subject of bargaining,
or otherwise outside the duty to bargain, it is fully negotiable. This is referred to as
GadzoaidlyoOSeé o6FNABFAYAYyIOD

e Impact and implementation vs. substance bargaining: If management wishes to
change a condition of employment which involves a reserved management right or a
permissive subject on which it chooses not to bargain, it only has a duty to bargain
procedures for implementing the change and appropriate arrangements for employees
affected by the exercise of the management right. This is commonly referred to as
GAYHLI OY R A YLX SYSy (iSedestidny?106€0b)(NIhd (. ¥, bnitd ¢ &
other hand, the change concerns a negotiable matter, management may propose the
action but must bargain in good faith on the decision itself.

o Examples of subjects the Authority has found to be substantively negotiable:

U  Assignment of parking spaces: | ®{ ® 5SLIQG 2F ! ANJ C2NOS=

Ariz, 38 FLRA 549 (1990)

0 Water coolers: U.S. Def2of Laboy 38 FLRA 899 (1990)

U Protectivecoveralls: 5 SLIQG 2F 5STFSyasSs 21 NYSNI w200A)

Robbins AFB, G&5 FLRA 68 (1990)

U Annualpicnic: ! ®{ ® ! Ny & ! Ra2dzil yi DS3¥mRAKMT QY

(1990)

U Certain leave procedures: | ®{ ® 5SLIQG 2F GKS ! ANJ C2NDOS

LogisticsCommand, WrighPatterson AFB, Ohid8 FLRA 887 (1990)

U Length of rotation schedules and cross assignment of equally qualified
employees: | ®{ ® 5SLIQG 2F GKS ¢ NBI adzNg.,>
Wash., D.C.38 FLRA 770 (1990)

[ dza 2 Y

Ui Employee awards programs: 5 S LJQ (i 2T +SOUSNIrya ! TFIF ANER

50 FLRA 378 (1995).

When does an agency have to engage in impact and implementation bargaining?

e An agency must give the union advance notice and a reasonable opportunity to request
bargaining when it is going to exercise a management right (including those reserved
under 7106 (a)) that involves a change in working conditions of bargaining unit
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employees, and the impact or reasonably foreseeable impact is more than de minimis

The agency is required to bargain over procedures for implementing the change and

appropriate arrangements for affected employees. This is commonly referred to as

GAYLI OG YR AYLX SSSYRGGRFY | @NSEF YRAY F30&H>  /
Prot, 64 FLRA 989, 994 (2010). If the agency does not give the union proper notice of

the change and implements the change without barganining, this is bad faith bargaining.

See,e.g) ®{ ® 5SLIQUG 2 T-BliefGsarniyIDepat, Léxifdioh, KaR( 2 v

FLRA 647, 661 (1990).

2 KFG A& AQLINPLISNE 2NJ al RSljdz2r iS¢ y20A0S 2F | OK
e The notice must contain information about the change that is specific enough so the

union has a reasonable opportunity to request bargaining. Ogden Air Logistics Ctr., Hill
AFB, Utah41 FLRA 690, 698 (1991).

2 KL G FNB LI NIASEQ 20fAIFdA2ya Ay NBtldGA2y (2

e ! VA2V Gition 8 edudstbargaining: Once a union is given timely notice of a
change, it must timely request bargaining. 5 SLIQG 2F 1 2YSf I yR {SOdx /
Prot, 62 FLRA 263, 265 (2007).

A Exception: The union does not have to make a demand to bargain in
circumstances where a request would be useless; for example, if management
has already indicated that it refuses to bargain. Fed. Bureau of Prisons, Fed. Corr.
Inst., Bastrop, Tex55 FLRA 848, 855 (1999).

e | VAZV QA 0l NHL ThefeisyhareqliddbidtIdra binfordito label its proposals
as either substance or impact and implementation. To do so would encourage the
parties to engage in semantic disputes instead of collective bargaining. | ®{ ® 5SLIQG 2 F
HHS, PHS, IHS, Indian Hosp., Rapid City3 BEDRA 972, 980 (1990).

e | Sy O Q& 20f ATl (A2 ¥nagedymidd INBVBMRIZ YR NRI dzS aldy A
bargaining request. A failure to do so may constitute bad faith bargaining. Army & Air
Force Exch. Serv., McClellan Base Exch., McClellan ABB,RCak,764, 769 (1990)
(failure to respond to union's bargaining request for over 4 months).

| 26 R2S& GUKS 1 dziK2NAGE RSUOUSN¥YAYS 6KSUGKSNI I LIN
under section 7106(b)(3) of the Statute?

e The Authority uses the analysis set forth in NAGE, Local RB¥, 21 FLRA 24, 31-32
(1986). NFFE, Local 21959 FLRA 868, 870-71 (2004). The Authority determines:
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U Whether the proposal isintendedt2 ©6S 'y &l NNI y3ISYSyidé F2N
affected by the exercise of a management right. Id.

U Whether the claimed arrangement is sufficiently "tailored" to compensate
employees suffering adverse effects attributable to the exercise of management's
rights. Id.

A N v oA

U 2KSGKSNJ GKS LINRPLRalf GaSEOSaargdgSteée Ayl SNIS
The Authority reaches this determination by weighing the "competing practical
needs of employees and managers." Id.

Do parties have to bargain over ground rules for negotiations?

Yes. Bargaining over ground rules for negotiations is a mandatory subject within the
scope of bargaining. ! ®{ ® 5SLIQG 2F (GKS ¢ NBI,a0ARE7H3, / dza (i 2
709 (2004).

Ground rules proposals: Ground rules proposals must be designed to further, not
impede, the bargaining for which the ground rules are proposed. ! ®{ ® 5SLIQG 2F (|
Force, HQ, AFLC, Wrigbaitterson AFB, Ohid6 FLRA 912, 916 (1990).

Ground rules and arbitration: 5 A & ANBESYSyYy i AGK Fy F NDAGNT Gz
ground rules does not provide a basis on which to find an award deficient. See, e.g., U.S.
5SLIQG 2F +SGSNIya ! T FHioMNHERE 368 H6A(MO3). h FFAOSS /

What happens if the parties bargain to impasse?

After the parties have bargained in good faith to impasse --

U The agency is free to implement the proposed change if it allows the union a
reasonable period of time to invoke the FSIP impasse procedure. FAA, Airway
Facilities Cty5 FLRA 817 (1981). For example, the Authority found that eight
days' notice between impasse and implementation was sufficient in one case,
given the specific circumstances involved. U.S. Air Force, Air Force Logistics
Command, WrighPatterson AFB, Ohib FLRA 288, 294 (1981). See alsdJ.S.
Customs Servl6 FLRA 198, 200 (1984).

U The agency must also give the union notice of the implementationdate. 5 S LIQG 2 F
HHS, SSAS FLRA 940, 949 (1990).

39


http://www.flra.gov/decisions/v59/59-159.html
http://www.flra.gov/decisions/v59/59-159.html
http://www.flra.gov/decisions/v59/59-159.html
http://www.flra.gov/decisions/v59/59-128.html
http://www.flra.gov/decisions/v36/36-086.html
http://www.flra.gov/decisions/v47/47-028.html
http://www.flra.gov/decisions/v05/05-039.html
http://www.flra.gov/decisions/v16/16-031.html
http://www.flra.gov/decisions/v35/35-101.html

If employees are part of a nationwide consolidated unit, does the local union have a right to
bargain?

e |t depends on whether the labor organization at the national level has delegated
bargaining authority to the local union. Once a labor organization is certified as
exclusive representative of a consolidated unit, a new bargaining obligation is created
which supersedes that which had previously existed at the local level. 5 SLIQG 2F 11 { =
SSAG FLRA 202, 204 (1981) (a party may not demand bargaining with an administrative
component lower than the component that is the designated exclusive representative).
The mutual obligation to bargain as articulated in the Statute exists only at the level of
exclusive recognition. See5 S LIQG 2 F ( KS idLagicORrNBIISAEB, bfaghRSy !
39 FLRA 1409, 1417 (1991). To initiate mid-term bargaining in a consolidated unit, the
union or its agent must make a request at the level of exclusive recognition unless it has
delegated that right to a local union and management has agreed to local level
bargaining. 1d.

e Resolving disputes over who has authority to bargain: A dispute as to whether a
national-level bargaining agreement authorizes bargaining on certain matters at the
local level, is resolved through the arbitration procedure, not through the unfair labor
practice or negotiability procedures. AFGE, AFCIO, Local 1662 FLRA 412, 414 (1980).
The parties at the level of exclusive recognition may agree to authorize supplemental
negotiations atalowerlevel. 5 SLIQG 2F (G KS ¢ NS adzREBR43 d{ & a A
47 (1980).

What happens if management officials above the level of exclusive recognition try to
interfere with the bargaining process?

e Agency management above the level of exclusive recognition may not prevent lower
level managers from fulfilling their bargaining obligations. Boston Dist. Recruiting
Command, Boston, Masg5 FLRA 720, 726 n.5 (1984). Where management at the
level of recognition has no choice but to ministerially follow the dictates of upper level
management, the higher level agency may be found to have violated the Statute. 5 S LJQ {i
of Interior, Water & Power Res. Servs., Grand Coulee P&6® 385, 388 (1982); see
also5 SLIQG 2 F Ly 0 $NRARINT6-97 (19&7TK @5 5 ®/ d 3

If an agency ends a past practice that is unlawful, is it obligated to bargain?

e Yes, if it would otherwise be required to bargain over the change. If a past practice
exists that is shown to be illegal or contrary to regulations, the agency may terminate
the practice even if the union does not agree on the substance of that decision.
However, the termination may give rise to a duty to bargain over the impact on
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Ity

employees. Portsmouth Naval Shipyarsl FLRA 352, 353-54 (1981);5 SLJQd 2 F GKS
Interior, U.S. Geological Survey,tiee, La, 9 FLRA 543, 544-45 (1982).

A

Iy +F3SyoOe AYLX SYSyd | OKFy3dS AF- AG o0StASQO

negotiable?

Yes, but the agency risks violating the Statute. U.S. B LJIQG 2F |11 { B9 { {! =
FLRA 258, 262-63 (1991). If the Authority later determines that any proposals were

negotiable, the unilateral implementation may be bad faith bargaining in violation of
section 7116(a)(5) of the Statute. Id.

Can it ever be an unfair labor practice for an agency to declare a proposal is non-negotiable?

Yes, in certain situations. Generally, disputes over the negotiability of propsoals are

resolved through the negotiability process. But if the Authority has previously found a

specific proposal to be negotiable, an agency violates the statute by refusing to

negotiate on a proposal that is without material differences. ! ®{ ® 5SLIQG 2F (G KS
Fort Stewart Schs., Fort Stewart, Ga.FLRA 409, 417 (1990); 5 S LJIQ { 2F GKS ! AN
U.S. Air Force, U.S. Rorce Acag6 FLRA 548, 549 (1981).

Is it an unfair labor practice for an agency to breach a provision in the collective bargaining
agreement?

Generally, no. Most of the time, it is more appropriate for a union to file a grievance
when it is alleging that a provision in the bargaining agreement has been breached. But
certain breaches may be so serious that they rise to the level of a repudiation. Under
the Statute, it is bad faith bargaining for an agency to repudiate a negotiated
agreement.

Repudiation test: To determine whether an agency has repudiated an agreement, the
Authority looks at two elements:

U The nature and scope of the part of the agreement that was breached (in other
words, was the breach clear and patent?)

A If the meaning of a particular term is unclear and a party acts in accordance with
a reasonable interpretation of that term, that action will not be a clear and
patent breach of the agreement. { SS 5 SLIQU 2 Warn@rkRSbins AirNJ C 2 NI ¢
Logistics Ctr., Robins AFB,,G2FLRA 225, 231 (1996) (Robins AFRB

U The nature of the part of the agreement that was breached (in other words, did that
LINEGAAAZ2Y 3J2 (2 GKS KSIFENIL 2F GKS LI NOASacC
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A See Robins AFB2 FLRAat230-31;5 SLIQG P 2F GKS ! ANJ C2NOS3
Squadron, Scott AFB,,Ii1 FLRA 858 (1996) (Scot).

e Single breach of an agreement: For there to be a repudiation, there has to be a breach
of an obligation imposed by the parties' agreement. Dep't of Def., Warner Robins Air
Logistics Ctr., Robins AFB, @aFLRA 12115 MHMd OMPphmO & DSYSNJ f f
time failure or refusal to comply with a contract provision is not a repudiation of the
collective bargaining agreement. Id.at 1218-19. But the mere fact that the breach of an
agreement may only be a single instance, does not mean that the breach does not
violate the Statute. It is the nature and scope of the breach that are relevant. Id.

e Repudiation of verbal agreements: An agreement can be repudiated even if it is not a
written agreement. ! ®{ ® 5SLJQG 2F 5SFod>x 5SFod [ y3Idz IS
Monterey, CaJ.64 FLRA 735, 746 (2010) (refusal to be bound by an oral agreement
constituted a repudiation).

What is a bypass?

e Definition: An agency unlawfully bypasses the exclusive representative when
management deals directly with a unit employee or employees on a matter involving
conditions of employment for which it has an obligation to deal with the union as the
exclusive representative. SSA55 FLRA 978,983-84 (1999);! CD9 X bl G Qf / 2 dzy OA
Local222, 54 FLRA 1267, 1276 (1998). Dealing directly with unit employees interferes
GAGK GKS dzy A2y QFUNNBEXKEGA0KF RENY § &ZDB8A@Y2 | O
SYLX 228SS3a W DOXERaudfPAsin®,£Cl, Bastrop, TEXFLRA 1339,
1346 (1996) (Bastrop.

e Examples of bypasses:

U Agency deals or directly negotiates with unit employees to put pressure on the
union to take a certain course ofaction. 5 SLIQG 2F ! ANARO® C22R { I ¥
Serv., Wash., D,G9 FLRA 68, 73 (2003); see alsdJ.S. Customs Ser¥y9, FLRA 1032,
1048 n.17 (1985); FAA., L.A., Cal5 FLRA 100, 104, 106 n.3 (1984).

U Agency communicates directly with bargaining unit employees concerning
grievances, disciplinary actions, and other matters relating to the collective-
bargaining relationship where the agency knows the employee is represented by the
union. Bastrop5 SLIQG 2 F | | { B FLRA{298,811 (199f); $e® AsdaR
DOJ, INS, N.Y. Office of Asylum, Rosedale5BIFYRA 1032, 1038 (1999).

U Agency delivers a disciplinary decision to a unit employee when the agency knows
the union is representing the employee in the matter. McGuire AFB8 FLRA 1112
(1987;5SLIQG 2F GUKS ! ANI C2NOST {FONIYSyidz2 ! Ad
Cal.,35 FLRA 345 (1988).
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e Adgency surveys and bypasses: An agency questionnaire or poll that only elicits facts
from employees is not an unlawful bypass. 5 S LIQ (i 2 F19 ALRA 15, 416-{7! =
(1985). But a questionnaire/poll where the agency solicited unit employee opinions
and views on existing or soon to be made changes is a bypass of the union. 5 S LIQG 2 F
Treasury, Bureau of Alcohol, Tobacco & Firearms, Wash1BHRCRA 528, 543 (1984).
Management may directly solicit information from employees about its operations, but
it may not attempt to use a poll or survey to bargain directly with them about matters
subject to bargaining with theunion. 5 SLIQG 2 F ¢ NS & ,0NEBRE832 w{ X 2 | &
838 (1988).

7. THE DUTY TO PROVIDE INFORMATION

2 KIG LINL 2F GKS {01 Gdz0S RAAMdzaaSa I dzyA2yQa

Section 7114(b) (4) of the Statute discusses when an agency must give information to a union.
It states:

The duty of an agency and an exclusive representative to negotiate in good faith under
subsection (pof this section shall include the obligation

in the case of an agency, to furnish to the exclusive representative involved, or its authorized
representative, upon request and, to the extent not prohibited by law,-data

(A) which is normally maintainedytthe agency in the regular course of business;

(B) which is reasonably available and necessary for full and proper discussion,
understanding, and negotiation of subjects within the scope of collective bargaining;
and

(C)which does not constitute guidanaagvice, counsel, or training provided for
management officials or supervisors, relating to collective bargaining.

2 KI 0 Ransly mdinfainedé Y S| y K

e Information is "normally maintained" if an agency has and maintains the information.
See5 S LIQ (I , SSA, Baltl, Md37 FLRA 1277, 1285 (1990).
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2 KSy Ad A yeRsanhly bvbilAbRK ¢ & NJ

Definition: LY F2NX I GA2y A& GNBlFazylofe | dFAtlofSe
agency to get the information. See Department of IS SSA36 FLRA 943, 950 (1990)
(SSA>X GKSNB (GKS !'dziK2NAGe RA&aOdzaasSa ¢KI G Aa

e Examples: Information may be reasonably available even when the agency has to spend
time and money to get the information. For example, the Authority has said
information was reasonably available when:

U It would take management 3 weeks to put the information together: SSA36
FLRA at 952, 960

U The agency had to give the union 10,000 documents: 5 S LIQG 2FS. Mdza G A OS
U.S. Border Patrol El Paso, TéXFLRA 792, 804-05 (1991)

0 The agency had to spend $1500 getting the information: U.S. Dept of Air Force,
Air Force Logistic CtiSacramento Air Logistics Command, McCIékRB, Cal.,
37 FLRA 987, 993-94 (1990)

e Creating documents: Agencies may have to create documents that do not exist if they
have the information the union is asking for in an electronic format. For examples, see
the following cases:

U Department of the Navy, Naval Submarine Base, New London, ZDRRA
785, 797 (1987)

U !'d{d 5SLIQG 2F GKS ! ANI C2NOST ! ANJ C2NOS
Ctr., McClellan AFB, CalZ FLRA 987, 993 (1990)

2 KSYy Aad AYF2NXNIGA2Y aySOSaal NBEKE

e What a union must explain to show information is necessary: A union must explain:
(1) why it needs the information; (2) how it will use the information; and (3) how its use
of the information relates to its responsibilities under the Statute. The Authority calls
GKAA& | &Ll NI 3RSt Washh, D.& RS, K&h&aR @ity Serv. Ctr., Kansas
City, Mo, 50 FLRA 661, 669 (1995) (IRS, Kansas Qity

U ! dzyAz2yQa NBljdzSad Ydzad oS aLISOATFAO

U Itis not enough for a union to show that information would be useful; the union
must show the information is required in order for it to represent the bargaining
unit
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U A union must put enough information in its request so the agency can decide
whether it is required to provide the information

{02135 27F KS: Admyich dwbt@antifNdbdf idf&@ation it is requesting

and explain why it needs that type or amount of information. See! ®{ ® 5SLIQi 2F W
INS, N. Region, Twin Cities, Mis1.FLRA 1467, 1472 (1996); ! ®{ ® 5SLIQG 2 F Wdza
N. Region, Twin Cities, MinB2 FLRA 1323, 1330 (1997) (Twin Cities U.S. Border

Patrol, Tucson Sector, Tucson, Az FLRA 1231, 1239 (1997). For example, the scope

of a request may include:

U the number of days, weeks, months, or years of information the union needs
U the types or groups of employees for which the union needs information

' VA2V 0a NBalLRyaAoAf AMlgéncied Rve Ndstlddgdtleyirion S Y LI 2 &
information that would be relevant to any or all of the dzy’ A Zeyp6héibilities under the

Statute. See5 S LILHIHS SSA36 FLRA 943, 947 (1990). For example, a union may

request information that is necessary for it to:

U ! RYAYAAGSNI I yYR 2 @S NE FAASHMKRS 254 P60NA0AB &4 Q | I N
5SLIQG 2F WdzZAGAOSZT L b {v.FLRANMFRDFBIDLSE ¢ oAY
Cir. 1998)

U Decide whether or not to file a grievance or to process a grievance it has filed:
NLRB v. FLR%62 F.2d 523, 526 (D.C. Cir. 1992)

[AYAGE 2F GKS 4y SOSaal NEé NBIljdzZANBYSy

U When explaining its need for information, a union does not have to describe
exactly how the agency violated a policy, procedure, law, or regulation. See
Health Care Fin. Admirbg FLRA 156, 162 (2000) (HCFA)

U If a union has shown that the information is necessary, the agency must provide
GKS AYTF2NXIGA2Yy>Y S@SYy AT Al R2Sa y2a oS
right. For example, if a union files a grievance because it believes the agency did
y20 FLILINI A&S y SyLiXf2eS8S O2NNBOiGftes Iy
request for a copy of the appraisal on the basis that it will show the appraisal
was proper. SedRS, Kansas Gif0 FLRA at 673.

| ISy 0203 AVGESNBAG AV IfbnagencyllddB rébdoRthayitHoed V F 2 NI |

not want to provide the information, the agency must explain this to the union.

U Authority casescallthe 3 Sy O Qa NBF az2y FT2NJ y20G LINR OAF
Ocountervailing anti-disclosure interest® &8eeHCFAS56 FLRA at 159.
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U An agency must raise its anti-disclosure interests when the union requests the
information. Seel ®{ ® 5 S LICF&d. BufeauwidRéisors, F&d. Det. Ctr.,
Houston, Tex60 FLRA 91, 93 (2004) (FBP Houstgn! @ { ® 5SLJIQG 2F (G KS
/ 2N1Ja 2F 9y 3QNBadd, Ore gdELRAIANS, R16 R004 (PobtEndt 2 NJ
District). An agency cannot raise its interests for the first time at an unfair labor
practice hearing. SeeFAA 55 FLRA 254, 260 (1999) (FAA.

e When an agency violates the Statute: ! y | 3Sy 0@ Qad NBFdzalft (2 3IAOD
information violates the Statute when the union has shown that the information is
necessary and either:

U The agency has not established an anti-disclosure interest; or

U The agency has established an anti-disclosure interest but it does not outweigh
0KS dzy A2y Qa VY SS RSedRBNarisds §isox 1\ AFaeRykel A 2 Y @
alsoSSA64 FLRA 293, 303 (2009); Library ofCong, 63 FLRA 515, 519 (2009).

2 K| {0 uilafce, addice, counsel, or training provided for management officials or
supervisors, relating to collective bargainingK €

e Section 7114(b)(4)(C) states that an agency doesn@have to give information that
contains guidance, advice, counsel, or training for management officials related
specifically to the collective bargaining process. This includes:

U Actions that management should take in negotiations with the union

U How a provision of the collective bargaining agreement should be interpreted
and applied

U How a grievance or unfair labor practice charge should be handled

U Other labor-management interactions which impact on the union's status as the
exclusive bargaining representative of the employees. See Portland Dist60
FLRA 413, 416-417; NLRB38 FLRA 506, 522-23 (1990), aff'd sub nom. NLRB v.
FLRA952 F.2d 523 (D.C. Cir. 1992).

e CKA& A& | yINNRg SEOSLIIA2Y (2SeeNfRR 3SyOeQa
38 FLRA at 520. It doesn@include:

U Guidance, advice, or counsel to management officials about the conditions of
employment of bargaining unit employees. SeeNLRBit 523.
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U A document that only contains recommendations about how to improve the
management and operations of an agency. See Dep't of HHS, Wash., D.C.
49 FLRA 61, 67-69 (1994) (HHS$ (Member Talkin concurring as to other matters).

A Such a document will be exempt under section 7114(b)(4)(C) only if it
discusses actions that management should take with respect to
negotiations, the interpretation and application of a collective bargaining
agreement, or the handling of grievances or ULPs. See id.

A A document is exempt from disclosure only if it constitutes "strategic
information concerning the bargaining process." Id. at 69. Accord NLRB v.
FLRA952 F.2d at 530-31 (upholding Authority's "distinction between
nonstrategic and strategic information: information about the subject of
collective bargaining versus information about the bargaining itself").

When does the Privacy Act prevent an agency from providing information?

e What the Privacy Act is: The Privacy Act is a federal law that prohibits an agency from
disclosing personal information about federal employees without their consent. It may
prevent an agency from providing certain information to a union. 5 U.S.C.
section 552(a)(4), and (5).

U The Privacy Act applies to information contained in an agency "record" within a
baeadSYy 2F NBO2NRa¢ GKFIGd A& NBean NASOSR 0
personal identifier. ¢ KS &0l 0dziS RSFAYS& AaNBO2NRE |y

e Employee consent: If an employee has said it is okay to release the information the

union is requesting, an agency can provide the information without violating the Privacy
Act.

U Itis not enough that an employee has asked for union representation in a
particular matter; the employee must specifically consent to the release of
information. SeeUnitedStates Defd of the Air Force, 56th Support Group,
MacDIillAFB Fh., 51 FLRA 1144, 1150 (1996) (MacDillAFB) & ¢ KS ! dzi K2 N& ¢{
decision in MacDIllAFBis consistent with court precedent. SeeAbramsky v.
United States Consumer Peo8afety Comif2.y478 F. Supp. 1040 (D.C. S.D. N.Y.
1979). See alsd.ocal 2047, AFGEDRef.Gen SupplyCtr, 423 F. Supp. 481 (D.C.
E.D. Va. 1976), aff'd 573 F.2d 184 (4th Cir. 1978).

e Applying the Privacy Act to a request for information: Even if an employee has not
consented to the release of information, an agency may provide information to the
union if the Privacy Act does not bar its disclosure. Seel ®{ ® 5 SLIQG 2F Wdza (i A C
of Prisons Fed. DeCtr., Houston, Tex60 FLRA 91, 94 (2004); see,e.qg., Veteran®dmin.
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Med. Ctr., Jackson, Miss32 FLRA 133, 137-38 (1988) (Privacy Act prohibition of
disclosure without consent does not apply if disclosure is required under the Freedom of
Information Act (FOIA)).

U An agency can provide requested information as long as the disclosure would
not result in a clearly unwarranted invasion of personal privacy. Seel ®{ ® 5 SLIQ{
Justice, Fed. Bureau of Prisons Fed. Det. Ctr., HoustgrgOTERA at 94.

U If an agency believes that giving the union the information it requested would be
a clearly unwarranted invasion of personal privacy and would violate the Privacy
Act, the agency must show that:

A the information is contained in a system of records as defined in the
Privacy Act

A disclosing the information would implicate employee privacy interests;
and

A he nature and significance of thotse privacy interests. See FBP Houston,
60 FLRA at 94-95; U.S.Dep't of Transp, FAA, \Y.TRACON, Westbury,
N.Y.,50 FLRA 338, 345 (1995) (New York TRACQN

U If an agency makes this showing, and the union still wants the information, it
must:

A Identify a public interest under FOIA; and

A Show how disclosure of the information will serve that public interest.
See MacDilAFB51 FLRA at 1151.

Public Interest under the FOIA: The Authority has explained that the only relevant
public interest under FOIA is the extent to which the requested information would shed
light on the agency's performance of its statutory duties, or otherwise inform citizens
Fo2dzi GKS 32 O3S NILES RS & tyfidpabiicin b tizk cGlacdve
bargaining or the interest specific to a union in fulfilling its obligations under the Statute,
in analyzing Exemption 6 of FOIA. Id.

U If the union establishes a public interest under FOIA and the agency establishes
privacy interests, the Authority will balance the privacy interests of employees
against the public interest in disclosure. SeeNew York TRACQOM FLRA at 392.

A If the privacy interests are greater than the public interest, the disclosure
would be a clearly unwarranted invasion of personal privacy under FOIA.
This means the agency would not have to provide the information to the
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union unless another exception to the Privacy Act permitted disclosure.
See New &fk TRACOMNO FLRA at 392.

A If the public interest in disclosure is greater than the privacy interests, the
agency could give the union the information without violating the Privacy
Act. See Mw York TRACOSQ FLRA at 392.

Information with personal identifiers: The Authority has never found that the release

of personal identifiers enhances any public interest that has been articulated in the

documents. SeeUnited States Air Force Headquarters, 442nd Fighter Wing (AFRES),
RichardsGebaur AFB, b1, 50 FLRA 455, 460-61 (1995). Rather, the Authority has

consistently foundthl & G KS LJdzo £ A O Asybstsialyaf dot equaligzf R | £ & 2
served by the disclosure of sanitized information which does not identify individual

employees by name or other identifying information." 5 S Ldféansp, FAA, Fort

Worth, Tex, 51 FLRA 324, 329 (1995). See alsdlealth Care Fin. Admjrs6 FLRA 503,

506 (2000) (release of promotion materials with personal identifiers redacted did not

violate the Privacy Act).

U When requested documents concern only one name-identified employee, "it is
not possible to redact the documents to protect the identity of the employee
whose privacy is at stake." ! ®{ ® 5 SLIQ{ CarF FavilitigaEl Re@SOkla.C S R @
51 FLRA 584, 590 (1995). The fact that the "S Y LJf 2 @leBtBy® &nown to the
Union does not lessen [the employee's] privacy interests." Id. at 589.

G Aa GKS [3SyodoeqQa NRiS 2y0S || dzyrAzy Kla | a

Timelyreply: ¢ KS | 3Sy O0é Ydzald NBLX & (2 GKS dzyA2yQa
manner. A timely reply is necessary for full and proper discussion, understanding, and

negotiation of subjects within the scope of bargaining. SSA Baltimor&0 FLRA at 679;

U.S. Dep't of Justice, Office of Justice Progrébnd.RA 1022, 1026-27 (1992). The

agency must reply even if it does not believe it has to give the information to the union.

Information that doesn@exist: When a union has asked for information that does not
exist, the agency is obligated under section 7114(b)(4) of the Statute to inform the
union of that fact. See, e.g.SSABalt., Md, 60 FLRA 674, 679 (2005) (SSA Baltimorg
SSADallas Region, Dallas, T,ex. FLRA 1219, 1226 (1996) (SSA DallasU.S.Naval
Supply Ctr San Diego, Calé FLRA 324, 326-27 (1987). If the agency does not inform
the union, it may have violated section 7116(a)(1), (5), and (8) of the Statute. SeeU.S.
Naval Supply Ctr., San Diego, Qa&l ELRA at 326-27.

Duty to provide information: Section 7114(b)(4) requires an agency to "furnish"
information to the exclusive representative.

49


http://www.flra.gov/decisions/v50/50-055.html
http://www.flra.gov/decisions/v50/50-055.html
http://www.flra.gov/decisions/v50/50-066.html
http://www.flra.gov/decisions/v51/51-031.html
http://www.flra.gov/decisions/v56/56-079.html
http://www.flra.gov/decisions/v51/51-052.html
http://www.flra.gov/decisions/v51/51-052.html
http://www.flra.gov/decisions/v60/60-132.html
http://www.flra.gov/decisions/v45/45-105.html
http://www.flra.gov/statute_7114
http://www.flra.gov/decisions/v60/60-132.html
http://www.flra.gov/decisions/v51/51-097.html
http://www.flra.gov/decisions/v26/26-041.html
http://www.flra.gov/statute_7116
http://www.flra.gov/decisions/v26/26-041.html
http://www.flra.gov/statute_7114

U The agency must actually give the information to the union; it is not enough to
allow the union to look at the information. SeelU.S5 S LdfHbus. &JrbanDev,
42 FLRA 1002, 1003 (1991); U.S5 S Ldfxtie Navy, Puget Sound W& Shipyard
Bremerton Wash 38 FLRA 16 (1990); VeteransAdmin. &Veteransv S Dffide
Buffalo, N.Y, 28 FLRA 260, 266 (1987).

U An agency must furnish the information without charge. SeeAAFES, Dallas, Tex
24 FLRA 292 (1986).

U An agency must furnish necessary information in a timely manner. For
examples, see the following cases:

A

5SLIQG 2F Wdza G A OS3 48 ARAAORF199R)F5-mdhdad G A O S
delay unreasonable)

U.S5 S LdfXlie Treasuryt).S CustomsServ, SV. Region, HoustorTex, 43

FLRA 1362, 1374 (1992) (delay of nine months to supply information violated

Statute where no reasonable basis existed for not furnishing it earlier)

U.S. Food Drug Admin& U.S. Food and Drug AdmiRegion W, Kansas
City, Mb., 19 FLRA 555, 557 (1985) (5-month delay unreasonable)

Bureau of Prisons, Lewisburg Penitentiary, Lewisburgl PBLRA 639, 641-
42 (1983) (agency did not violate the Statute when it supplied certain
information after approximately a two-month delay because it had furnished
almost all of the information requested by the union almost immediately and
had made a diligent effort to find certain information that was not contained
in the current records).

Dep't of Transp.,AA Ft. Worth, Tex57 FLRA 604 (2001) (agency acted in
bad faith by waiting until the day of the arbitration hearing to provide
requested documents).

Destruction of Information: An agency should not destroy information the union has

requested until any dispute about whether it has to provide the information has been
resolved. Destruction is inconsistent with the statutory policy of effective and efficient
D2OSNYYSyld 06SOFdzaS AdG YI1Sa GKS dzyAz2yQa
litigation pointless. Destruction of the information interferes with the Authority's ability

to fully remedy a failure to furnish the union with information to which it is entitled

under the Statute.

U Turner v. Hudson Transit Lines, 1042 F.R.D. 68, 72-73 (S.D.N.Y. 1991) (a
litigant has a duty to retain documents that it knows, or reasonably should know,
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are relevant to pending or potential litigation or are the subject of a pending
discovery request; sanctions are appropriate if such documents are destroyed)

U Jamie S. Gorelick et al., Destruction of Evidende3.11 at 93 (1989) ("Destruction
of evidence is sanctionable when a party knows or reasonably should know that
discoverable material is relevant to pending, imminent, or reasonably
foreseeable litigation.").

FORMAL MEETINGS [7114 (a) (2) (A)]

on 7114(a)(2)(A) of the Statute provides:

An exclusive representative of an appropriate unit in an agency shall be given the
opportunity to be represented at any forndikcussioroetween one or more
representatives of the agency and one or more employethe unit or their representatives

concerning any grievance or any personnel policy or practices or other general condition of

employment.

What are the elements of a formal discussion?

For a discussion to be a formal discussion, it must be shown that:
U There is a discussion
U Which is formal

U Between one or more agency representatives and one or more unit employees
or their representatives

U Concerning any grievance or any personnel policy or practice or other general
condition of employment

In looking at these elements, the Authority has stated it will be guided by the intent and
purpose of Section 7114 (a )(2)(A) -- to provide the union with an opportunity to

safeguard its interests and the interests of bargaining unit employees -- viewed in the
context of the union's full range of responsibilities under the Statute. | ®{ ® 5 S LJQ{
Justice, Bureau of Prisons, Fed. Corr. Inst., Ray BrooR9INDRA 584, 588-89 (1987).
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What is a discussion?

2

Kl

! GRAAOdz&EaA2YE A& Fye YSSGAy3a 6SG6SSy |3
55LIQG 2F 58SF¥d: bl §Qf DdzZ NR . TdeBlBdghtdeGrodpS E ©
(ANG)(TAC), Kelly ABB FLRA 529,532 (1984) (Kelly AFB 6 af SIA &t | A DS KA
the conclusion that Congress intended to continue treating "discussion" as synonymous

will K U Y S S { Weyerrss Admiih., WashR, D.&7 FLRA 747, 754 (1990) (VA,

Brocktor) (same).

Sy
I R
A

Conversation not required: A meeting can be a discussion even if a conversation does

not take place. Kelly AFBL5 FLRA at 531-33 (announcement of new staffing policy was

a "discussion"); VA, Brockton37 FLRA at 754 (meeting between agency and employees

to announce a work schedule and have employees select their shifts was a discussion,

even though the employees did not speak); ! ®{ ® 5SLIQG 2F Wdza i A OS . dz
Corr. Inst., Bastrop, Te&l FLRA 1339, 1340-42 (1996) (FCI, Bastroggmeeting with the

warden to try to resolve differences before filing a grievance was a discussion, although

neither employee nor supervisor were permitted to speak).

Written questionnaire: InY I A AS NI I dzi SN}y ! Y& | A3IK {OK22f X
Schs., Ger. N. Regj@&FLRA 184, 187 (1982), the Authority found that giving a written

questionnaire to employees to gatherinforYF G A2y @l a y20 | GRA&Odza a
meaning of section 7114(a)(2)(A). The questionnaire contained one question and a

manager individually handed the questionnaire to unit employees to voluntarily

complete on an anonymous basis.

0 R2S& al3SyOe NBLINBaASyiluldA@dS¢é YSIyK

An agency representative does not need to be a supervisor. Luke AFB, ArjA4 FLRA
716, 730 (1998) (Luke I)enf. denied omther grds 208 F.3d 221 (9th Cir. 1999) (table),
cert. deniegl531 U.S. 819 (2000). An agency representative may include:

g 'y Fdd2NySe FTNRY GKS WdzRIS ! Rg20FGS DSy
authority: Luke )54 FLRA at 730.

U Acontract EEOinvestigator: { { ! = hFFAOS 2F | SINAy3Ia g |
Office, Boston, Masss9 FLRA 875 (2004), request for reconsideration granted
as to remedy, 60 FLRA 105 (2004).

U A private independent contractor under contract with an agency to provide
Employee Assistance Program Services to bargaining unit employees: Def.
Logistics Agency, Def. Depot Tracy, Tracy, 39aLRA 999, 1013 (1991) (private
sector independent contractor under contract with an agency to provide
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Employee Assistance Program services to bargaining unit employees was a
representative for purposes of section 7114(a)(2)(A) of the Statute).

What is a unit employee?

e Employees working in the bargaining unit represented by the union. A unit employee is
a2YS2yS 6K2 Aa O20SNBR 0@ (KSntandisNdhjactSaQ 02 f
to dues withholding. Unit employees may include:

U Alternate supervisors: 5 SLIQG 2F GKS 1 ANJ C2NOSs {F ON}Y
Command, McClellan AFB, Ca8.FLRA 732, 734 (1990) (alternate supervisors
are bargaining unit employees because they continue to be covered by the

collective bargaining agreement and are subject to dues withholding during the
time they perform as alternate supervisors).

U Ateamleader, iftheteamleaderdoSa y 20 FAG GKS RSTFAYAGAZ2)
section 7103(a)(10): Gen. Servs. Admin., Region 2, N.Y., BU¥LRA 864, 874-77
(1998).

What types of subject matters are included in a formal discussion?

e Grievance, personnel policy or practice, or other general condition of employment. A
RA&aOdzaaAzy Aa y20 | aF2NXYIf§ RA&aOdzaaAz2yé dzy

What is the definition2 ¥ G INA S G y OS¢ F2NJ LIdzZN1J2asSa 2F | F2N

e Grievance is defined in section 7103(9), and it is defined broadly. It includes any
complaint:

(A) by any employee concerning any matter relating to the employment of the
employee;

(B) by any labor organization concerning any matter relating to the employment of any
employee; or

(C) by any employee, labor organization, or agency concerning (i) the effect or
interpretation, or a claim of breach, of a collective bargaining agreement; or (ii) any
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claimed violation, misinterpretation, or misapplication of any law, rule, or regulation
affecting conditions of employment.

e Grievance procedures in the collective bargaining agreement: ! y SYLX 28 5SS Qa
O2YLX I Ayd OFy 6S | GaANRSOIYyOSe¢ dzy RSNJ GKS {
filed under the grievance procedure. Luke )54 FLRA at 730-31 (mediation/investigation
session associated with an EEO complaint concerned a grievance).

e 9EIF YL S§3a 2F YSSiAy3Ia {AGKIFIG FNB lo62dzi a3aNASQ

U A meeting between an employee and supervisor where the meeting related to
work assignments and job performance that had been the subject of a
counseling session that resulted in the employee's removal, and where the
employee attempted to file an informal grievance: INS, Rosedglé5 FLRA at
1035-37.

U Meetings where parties are trying to informally resolve a dispute before filing a
formal grievance: FCI, Bastrgb1 FLRA at 1344-45 (meeting between unit
employee and supervisors was a "grievance" where the union had met with the
agency twice prior to the meeting, as required by the negotiated agreement, in
an attempt to informally resolve the differences between the employee and the
supervisor).

U Interviews of bargaining unit employees by agency representatives to prepare
for a ULP hearing: F.E Warren AFB31 FLRA at 552.

U Interviews of bargaining unit employees by agency to prepare for third-party
proceedings in which the union is against the agency: VA, Long Beagh1 FLRA
at 1379-80 (telephone interviews of bargaining unit employees by agency
representative to prepare for an MSPB hearing was about a "grievance"); 5 S LJQ (i
of the Air Force, Sacramento Air Logistics Ctr., MagGIlaFB, Cal35 FLRA 594,
604 (1990) (agency interview of bargaining unit employee who was to be called
as a witness in arbitration hearing was about a grievance); see alsd SLIQG 2 F G KS
Air Foce, Sacramento Air Logistics Ctr., McClellan AFB2ZBLRA 594, 604
(1987) (McClellan AFB

U { dZLISNIA &a2NRa YSSiAy3a gAGK oFNAHIFIAYAYy3I dzy
security concerned agrievance. | YAGSR { Gl d0Sa 5SLIQG 2F 5S7
325" Fighter Wing, Tyndall Air Force Base,, BIFLRA 256 (2011) (no
SEOSLIiAz2ya FAfSR G2 | [ waEsd NBASKR AW £(0Kdt
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EEO complaints and the 9™ Circuit Decision: The Authority has stated that EEO
complaints are grievances under section 7114(a)(2)(A) of the Statute. Marine Corps
Logistics Base, Barstow, CaLl,FLRA 1039, 1046 (1997) (meeting where management
gave employee a proposed settlement agreement for a formal EEO complaint
concerned a "grievance"). In Lukel, the Authority held that EEO meetings were formal
discussions about a grievance and that neither EEOC regulations nor other statutes
excluded such meetings from the requirements of Section 7114(a)(2)(A). The Ninth
Circuit reversed the Authority in that case, rejecting the right of a union to be notified
and given the opportunity to participate in the mediation of an employee's formal EEO
complaint. Luke AFB v. FLRA8 F.3d 221 (9th Cir. 1999) (table), cert. denie¢gl121 S.Ct.
60 (2000).

| dzG K2NRGe0a 1IRAAGARZY/ ZANDAA B ObenRISHIA A X & § | F
continues to find that EEO complaints are grievances. SeeU.S. Dep't of the Air Force,

436th Arlift Wing, Dover AFB, Dover, D6lZ FLRA 304 (2001). The Authority restated

its Lukeholding that a mediation session of an EEO complaint is a "grievance" within the

meaning of section 7114(a)(2)(A), even when the collective bargaining agreement

expressly excludes EEO complaints from the negotiated grievance procedure.

Moreover,adzy A2y Kl a | NAIKG (2 GGSYR padgdDK YSRA
such as a mediator, conducts the meetings, and when the employee has not chosen the

union as his representative. In Dover the Authority found that the presence of a union

at such meetings does not conflict with EEOC regulations, the Privacy Act, or any other

right to confidentiality an EEO claimant might have.

More Authority cases about EEO complaints:

U ! o{ ® 5SLIQG 2 F -MorikhHan AFR, Nlcs0r2 MAFRE 3845(10DN a

U U.S. Dep't of the Air Force, Luke AFB,, ABZLRA 528 (2003) (Luke i

U Pension Benefit Guar. Corp. Wash., [BXELRA 219 (2007).

P d{ ® 5SLIQG 2F ! ANROPTI C2NBal 6dFIRANID T [ 2 a
644 (2005) (Authority rejected the claim that the presence of a Union

representative at EEO mediation sessions would conflict with EEOC regulations,
ADRA, Privacy Act and other laws and regulations).

c:

EEO complaint filed by non-unit employee: A union is not entitled to representation at
adiscussionofanon-dzy A G S YLJ 2 & S S hadzOX S NO 2SI AN iR dNE  /
FLRA 660, 662-63 (1987).
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o
N
(0p))
ax
'l

MSPB Appeals: 5 A &4 OdzaaAz2ya NBfIFIISR G2 a{t. A
the facts. For examples, see the following cases:
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http://www.flra.gov/decisions/v29/29-057.html

U Cases where the discussion WAS a grievance:

A Settlement discussions relating to an employee's appeal to the MSPB
concerned a "grievance." Gen. Servs. Admin., Region 9, Council 236
FLRA 1348, 1355 (1994).

A Telephone interview of unit employee by agency attorney in preparation
F2NI LYy a{t. KSINAY3IVARADERMNKISIRA I &I NA
at 1380.

U Cases where the discussion WAS NOT a grievance:

A Discussions with a unit employee in preparation for an MSPB hearing did
not concern a "grievance" because the MSPB appeal was from a
supervisor/management official, not an employee. General Services
Admin.,50 FLRA 401, 404 (1995).

A A meeting to discuss an oral reply to a 30-day suspension did not concern
a "grievance" because the agency had not yet taken final adverse action
and there was nothing yet to grieve. ! ®{ ® 5 SLJQlGeagd Wdza i A OS
Prisons, Federal Corr. Institution (Ray Brook)N.YELRA 584, 590-91
(1987) (adopting NTEU v. FIAR774 F.2d 1181 (D.C. Cir. 1985),F F F QR & dzo
Y2Y® | YO CSRQY 2F D20Q(869Fvdisa e SSasx |
(D.C. Cir. 1989)).

What is a personnel policy or practice?

e Definition: A personnel policy or practice is a general rule that applies to agency
employees, not a single action the agency takes with respect to individual employees.
INS, Rosedalé5 FLRA at 1035 (discussion between employee and agency officials
concerning work assignments and job performance which focused only on the employee
and her immediate supervisor did not concern "personnel policy or practice"). For more
examples, see the following cases:

U A meeting that was limited to the temporary assignment of two unit employees
who work in an office of at least 95 employees did not concern a "personnel
policy or practice". Bureau of Field Operation, SSA, &&l,,20 FLRA 80, 83
(1985) (SSA, San Franci$co

U A meeting relating to a reorganization concerned a personnel policy or practice
or other general condition of employment, even though only two employees

were immediately affected, because of the potential changes to other
SYLX 285SaQ O2yRAGDRWASBSEIQEYRF2EKSYH ®NJ C
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http://www.flra.gov/decisions/v55/55-170.html
http://www.flra.gov/decisions/v20/20-009.html

Materiel Command, Space & Missile Sys. Ctr., Detachment 12, Kirtland AEB, N.M.
64 FLRA 166 (2009) (Kirtland AFB

e Last chance agreements: A last chance agreement is not a "personnel policy or
practice" because the agreement is an action taken with respect to an individual
employee. ! Y® CSRQY 2F D2@Ql 9, ¥ERAL3OISISBE / 2 dzy OA f
(1990),SY F2NOSR &ddzo y2Yd ! &of dPafefod®EB, @ifov.0 KS | A N
FLRA949 F.2d 475 (D.C. Cir. 1991).

What is a general condition of employment?

e Definition: A general condition of employment concerns "conditions of employment
affecting employees in the unit generally." NRC29 FLRA at 663 (meeting did not
concern a condition of employment because the employee who filed the EEO complaint
was not a bargaining unit employee at the time, the complaint was about events that
happened outside the bargaining unit, and the nature of the meeting was a discussion
to settle the complaint). For examples, see the following cases:

U Where a meeting was about management interference with employee picketing,
the meeting involved protected rights under the Statute and concerned
"conditions of employment." F.E. Warrey31 FLRA at 552.

U A meeting that was limited to the temporary assignment of two unit employees
who work in an office of at least 95 employees had no effect on "conditions of
employment" of bargaining unit employees. SSA, San Francis20 FLRA at 83.

U Discussion of a reorganization was about a personnel policy or practice or other
general condition of employment, because of the potential for changes to many
SYLX 28SSaQ ¢2NJAy3 O2yRA(AZ2yas S@PSy (K2
immediately affected. Kirtland AFB&4 FLRA 166.

U Discussionswereaboutd 3SY SNI £ O2yRAUOAZ2Y & 2F SYLX 2@

addressed a supervisor's conduct and the atmosphere that existed in the office.
GSAS50 FLRA at 404.

| 26 Oly @&2dz GSff ¢KShKafuN2 I YSSGAY3I A& GaF2NNIf

e Bylooking at all of the circumstances. ¢ KS | dzi K2NA G& NBFSNR (2 (K
0 KS OA N dr¥EaWalren @RBa Chéyenne, WyonHadgLRA 149, 156-58 (1996)
(F.E. Waren). The circumstances include:

U whether the person who held the meeting is only a first-level supervisor or is
higher up;
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U whether any other managers/supervisors attended the meeting;

U where the meeting took place (e.g., in the supervisor's office, at each employee's
desk, in the general work area, or elsewhere);

U how long the meeting lasted;

U how the meeting was called (advanced notice v. last-minute);
U whether the meeting had a formal agenda;

U whether employees were required to attend;

U how the meeting was conducted (consider transcription of comments); and any
other factors deemed relevant.

5SLIQG 2F [F02NE hTF¥TFAOS 2F (KS,32rRAgm G yi { S
470 (1988) (Dept. of Laboy.

What are some cases where the Authority found meetings were formal in nature?

e 55LIQG 2F ! ANRODPI C2 NB &AFLRA 634NID0OB)Imedtidgsiwere | R NB &
formal because (1) they were scheduled more than two weeks in advance; (2) they had
a purpose, which was to mediate EEO complaints; (3) they were held away from
SYLJX 28SSaQ ¢2N)] aA0SAT YR 6n0 F3SyoOe NBLN
the EEO complaints attended the meetings).

e 55LIQG 2F O K'Airlift WiNg, @2eNAFB, Dovar,oDel. FLRA 304 (2001)
(meeting was formal because (1) it was scheduled one week in advance; (2) it had an
esUl 0f AAKSR LJzN1J2aST o600 AdG gk a KStR lglé& F
agency representatives attending the meeting; and (5) the meetings followed a
traditional mediation format).

e ! ®{ ® 5SLIQ0G 2F WdzAGAOSI INOY{55FLRA 8932d103B FFAOS 27F
(1999) (INS, Rosedal¢meeting called to discuss issues raised in grievance, work
assignments, and job performance was formal because it: (1) was scheduled in advance;
(2) was conducted by a supervisory asylum officer; (3) took place in the supervisor's
office; (4) was mandatory; and (5) the results of the meeting were reported to the
agency director, although no notes were taken).

e Luke AFB, Arizons4 FLRA 716, 724-28 (1998) (Luke ), NI Z20BR.3d 221 (9th Cir.
1999) (table), cert. denie¢531 U.S. 819 (2000) (mediation/investigation session of EEO
complaint was formal because: (1) the Judge Advocate General attorney represented a
high level of management; (2) the attorney and the employee communicated
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extensively through the EEO mediator, responding to each other's settlement positions;
(3) the session took place outside of the employee's work area; (4) the length of the
session lasted three hours; (5) a memorandum was prepared that listed the objectives
and procedures for the sessions; (6) although attendance was not mandatory, employee
could reasonably conclude that her complaints could be adversely if she did not attend).

e F.E. Warren52 FLRA 149 (1996) (meeting was formal because (1) the first-level
supervisor gave employees advance notice; (2) the meeting was conducted by a second-
level supervisor in his office; and (3) the meeting lasted for 15-30 minutes).

e Dept. of Labqr32 FLRA at 470-71. (meeting was formal where: (1) meeting was required
(since meeting was held by mutual agreement, the identity of the party who proposed
the required meeting in the stipulation to dismiss an MSPB appeal is not relevant); (2)
subject matter and agenda were specified; (3) memorandum was issued to employee
following the meeting; (4) meeting was conducted by supervisor; (5) meeting was held
in supervisor's office; (6) meeting lasted one hour; (7) employee answered questions
posed by supervisor that were evaluated by the agency's representatives).

e SSA, Baltimore, MdL8 FLRA 249, 250 (1985) (meeting to discuss employee's grievance
was formal because: (1) the district manager, a fourth-level supervisor, initiated it; (2) it
was held in the district manager's office behind closed doors; and (3) attendance was
mandatory).

e {{!ZT hFTFFAOS 2F | SFINAYy3Ia 3 ! LISARAGSY . 2a02Y

(2004); request for reconsideration granted as to remg®lyFLRA 105 (2004) (the fact
that interviews were conducted by telephone did not lessen the formal nature of the
discussions).

What are some cases where the Authority found meetings were NOT formal in nature?

e | ®{® 5SLIQ0 2F +SGSNIrya ! FFTI ANEIFLRASM SNI v &

(2009) (meeting to discuss upcoming arbitration was not formal because: (1) the length
of the meeting (15-30 minutes) was partly due to questions the employee asked; (2) the

YSSUAYy3 46l a KSEtR lgl& FTNRBRY (GUKS SYLX 2eSSQa

employee had no private office there).

e 55100 2F +SiGSNIya ! FFI ANEZ6LFLPA 18INRNOE) D  + |
(meeting was not formal because (1) attendance was voluntary for the single employee
who attended; (2) there was only one agency representative present; (3) the meeting
only lasted fifteen minutes; (4) there was no formal agenda prepared in advance of the
meeting; and (5) the settlement discussions leading up to the meeting were initiated by
the employee).
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''YAGSR {GFGSa 5SLIQG 2F 9y SNHBB/ELRAW2A@POR) Cf | (2
(although the meeting addressed the settlement of an EEO complaint, took place in an

I 3Sy O0é NBLNBaSyidliArAgSoa 2FFAOST FyR flaGSR
because the employee initiated the meeting in an impromptu manner).

Department of Veterans Affairs, Veterans Affairs Med. Ctr., Gainesvil|gi9HaRA
1173, 1175 (1994) (meeting was not formal because it: (1) was scheduled and
conducted in the same manner as previous monthly meetings; (2) was informational
rather than formal (33 topics were covered in 30 minutes); and (3) agency statements
about disciplinary policy and work requirements were nothing more than routine
reminders of past policies and requirements).

Marine Corps Logistics Bagé FLRA 1332, 1335 (1992) (meeting called to seek
volunteers for overtime was not a formal discussion because: (1) the meeting was held
on the shop floor; (2) the meeting lasted only 10 minutes; (3) only one management
official, a first-line supervisor, attended the meeting; (4) no agenda was prepared; and
(5) no notes were taken).

5 S LJQ #S $SA and SSA Field Operations, RegishFlIRA 1205, 1208 (1987)
(meeting to introduce supervisor was not formal because: (1) it was spontaneous; (2) it
was one-on-one with employee and supervisor; (3) it was unstructured; (4) it lasted for
20 minutes; (5) it was at the supervisor's desk; (6) no notes were taken; (7) no advance
notice of the meeting was given and (8) there was no preparation for the meeting).

5SLIQG 2F 11 {Z {{!Z .IfOAMPRBS R4 YR / KA O
(meeting to discuss changes regarding the teleclaims process was not formal because it:

(1) was not scheduled in advance; (2) was held at the desks of the employees involved;

(3) lasted only five minutes; and (4) involved six employees and a supervisor and

General Counsel).

Def. Logistics Agency, Def. Depot Tracy, Tracy 1CaLRA 475, 477 (1984) (meeting of
supervisor with five or six unit employees to instruct them on agency leave policy was
not formal because it: (1) was not scheduled in advance; (2) was called by a first-line
supervisor on his own initiative, with no other management person present; (3) was
held in the supervisor's office, adjacent to the employees' work station; and (4) lasted
no more than 10 minutes).

Office of Program Operations, Field Operations, SSA, San Francisco Regibrdg,
49-50 (1982) (two brief meetings at the desks of individual employees that were
initiated by a manager to discuss discontinuing the practice of allowing part-time
employees to work overtime were not formal discussions; and an impromptu meeting
with a supervisor that was initiated by employees to discuss these concerns was not a
formal discussion).
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The union must have an opportunity to be represented at the formal discussion. The
agency must give the union enough notice so the union can choose the representative
who will attend the meeting. McClellan AFR9 FLRA at 606 ("actual representation"

was not enough since the employee who received notice was not the designated
representative for the matter under discussion); see alsd Sy Qf @ { SNIa o
Los Angeles, Cabg FLRA 683, 685 (2000) (notice to a local representative was not

enough because union did not have the opportunity to choose its own representative).

Union representative is the subject of the meeting: A union's interest cannot be
adequately represented at a formal discussion if the person who attends is also the
subject matter of the discussion. McClellan AFBR9 FLRA at 606 (bargaining unit
employee who was involved in the formal discussion could not adequately represent
interests of union); see als® S LIQG KRIFCENKIBSI AcoNR / A DAt
AFB, C3l22 FLRA 843, 847 (1986).

Does the agency still have to give the union notice if an employee has asked a union
representative to attend the meeting?

Yes. The union has a statutory right to receive notice and have an opportunity to be
represented at a formal discussion. Although an employee may ask a union
representative to be his or her personal representative for a meeting, the agency should
still notify the union of the meeting. Luke )54 FLRA at 722-23 n.6 (union president's
attendance as the employee's jgrsonal representative at mediation/investigation
session did not relieve agency of obligation to inform union in advance about the formal
discussion).

Does the union have a right to participate in a formal discussion?

Yes. The union has the right to comment, speak and make statements. But this does

not mean a union representative can take charge of or disrupt the meeting. Comments

by a union representative must be reasonable. The union representative must have
respect for orderly procedures, and the comments must be related to the subject

matter addressed by the agency representatives at the meeting. U.S. Nuclear

wS 3dzf | (2 NBFLRA 265 (Yo®6) seealsq ®{ ® 5SLIQG 2F GKS
Cumberland Army Depot New Cumberland, B&FLRA 671 (1990).

61

x
7?

RY A

9y 3QN

NJY é


http://www.flra.gov/decisions/v29/29-053.html
http://www.flra.gov/decisions/v56/56-114.html
http://www.flra.gov/decisions/v29/29-053.html
http://www.flra.gov/decisions/v22/22-091.html
http://www.flra.gov/decisions/v54/54-075.html
http://www.flra.gov/decisions/v21/21-096.html
http://www.flra.gov/decisions/v38/38-061.html

9.  INVESTIGATORY EXAMINATIONS (WEINGARTEN) [7114 (a)(2)(B)]

Section 7114 (a)(2)(B) of the Statute states:

An exclusive representative of an appropriate unit in an agency shall be given the
opportunity to be represented at ... any examination of an employee in the unit by a
representative of the agency in connection with an investigation if (i) the employee
reasonably believes that the examination may result in disciplinary action against the
employee; and (ii) the employee requests representation.

This section gives a labor organization the right to be represented during investigatory

examinations of employees. { SS ! ®{ ® 5SLIQG® 2F Wdza G A30BRA . dzZNB | «
431, 438-40 (1990) (discussing purposes and policies underlying Section 7114 (a)(2)(B)). Section

7114 (a)(2)(B) of the Statute is similar to the private sector Supreme Court decision in NLRB v. J.
Weingarten 420 U.S. 251 (1975), and for that reason it is often called the Weingartenright.

When does a union have the right to be represented at an investigatory examination?
e When all of the elements in Section 7114(a)(2)(B) are met. The elements include:

U Agency representative: The person examining the employee must be an agency
representative

U Unit employee: The employee being examined must be a bargaining unit
employee

U Examination in connection with an investigation: The agency representative
must be examining the employee in connection with an investigation

U Reasonable belief: The employee must have a reasonable belief that he or she
may be disciplined as a result of the examination

U Request for representation: The employee must ask for representation

A

2 K2 A& | GNBLINBaSyidlrdA@S 2F GKS 3SyoOe¢K
e The Authority has concluded that the following people were agency representatives:
U A supervisor: Marine Corps Logistics BagerLRA 397 (1980)

U !'3Syda 2F GKS 3SyoeQa hTFEI OltomsBenal yI IS
Region VII, L.A., Cal.ELRA 297 (1981)
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Ly | 3 Sy O &Séririty Inspeiat&GdNéyen Where the inspectors were from a
different geographical and organizational part of the agency: IRSWash., D.C4
FLRA 237 (1980)

c:

U Investigators from a related activity within an agency: Lackland AFB Exg¢iex.,
5 FLRA 473 (1981)

U Employees from the Air Force Office of Special Investigations acted as
representatives of the agency in questioning an Air Force Exchange employee
since the Defense Criminal Investigative Service was an organizational
component of the Department of Defense: 5 SLIQG ® 2F 5STFdE 5STo |
Investigative Serv., Def. Logistics Agency and Def. Contract Admin., Serv. Region,
N.Y, 28 FLRA 1145 (1987), a¥ FsOQtRnom Def. Criminal Investigative Serv. (DCIS)
5 S La®Oefdv. FLRASS F.2d 93 (3rd Cir. 1988)

U Office of Inspector Generalagent: | ®{ ® 5SLIQG 2F [l 02NE aAyS$S
Admin, 35 FLRA 790 (1990)

U hta AYy@SadA3alriaz2zNaR ¢K2 O2YLX SGSR ol O 3ANR
employees and were under agency control and performed an agency function.
b¢o9! YR ' YAGSR {dF ( SebFLEAS0ION2); BiEsed KS ¢ NS
Id at 510. (OPM investigators of covered employees, which include other
GSEOSLIISRe aSNWAOS SyLX 28884z IINB y2i N
they performed a task that was a function of OPM, not an agency).

| 3SY 08 Q& & dzLJS NI X dhk @gfee & Fupedvisiod&xeiclsell B bgln2y NE

management over investigators is irrelevant when the investigators are employees of
the same agency and their purpose when conducting interviews is to solicit information
concerning possible misconduct on the part of agency employees in connection with
theirwork. | ®{ ® 5 S LIQGffibe o the Ingfucion Ge®. SVash., DATELRA 1254
(1993).

Who is a unit employee?

For a union to have a right to be represented at an examination the employee who is
examined must be a member of the bargaining unit represented by the union. Food &
Drug Admin.Newark Dist. Office, W. Orange, NAJ.FLRA 535, 556 (1993).

Tenure status of employee: Every employee in the bargaining unit has a right to be

represented at an examination. It does not matter whether the employee is full-time or

probationary. 5 SLIQG® 2F +SGSNIya ! FFILANRBRS ,488S5GSNI ya
FLRA 787, 797 (1993).

What about employees who have moved in or out of the bargaining unit?: To
determine whether a union has the right to be represented at an investigatory meeting,

63


http://www.flra.gov/decisions/v04/04-037.html
http://www.flra.gov/decisions/v04/04-037.html
http://www.flra.gov/decisions/v05/05-060.html
http://www.flra.gov/decisions/v28/28-150.html
http://ftp.resource.org/courts.gov/c/F2/855/855.F2d.569.88-2039.html
http://www.flra.gov/decisions/v35/35-084.html
http://flra.gov/decisions/v66/66-94.html
http://www.flra.gov/decisions/v47/47-117.html
http://www.flra.gov/decisions/v47/47-048.html
http://www.flra.gov/decisions/v48/48-083.html
http://www.flra.gov/decisions/v48/48-083.html

2

Kl

the parties should look to see if the employee is a bargaining unit member at the time of
the interview, not if the employee was a bargaining unit member during the events
being discussed in the interview. 5 S LIQ U ® 2 GharléstérSNavly Bhipgard,
Charleston, S.(32 FLRA 222, 231 (1988).

i Aa Ly
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The Weingartenright applies when an agency representative tries to get information
from an employee to decide whether to take action or what action might be

appropriate.

Performance evaluation and counseling meetings: These types of meetings are not

examinations in connection with an investigation. The purpose of such meetings is to
give employees information about their performance. IRSDetroit, Mich, 5 FLRA 421
(1982) (performance evaluation); IRS8 FLRA 324 (1982) (counseling). But an agency

cannot avoiR

(KS NBIjdANBYSY(a
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& S & a A 2 Wairgartenrightfnfght apply to these meetings if all the elements of
Section 7114 (a)(2)(B) are present. FAA St.Louis Tower, Bridgton, M6 FLRA 678
(1981) (although called a "counseling session," a meeting where an employee was
guestioned about use of abusive language in the control tower was an investigatory

examination).

Disciplinary meetings: Meetings where an agency representative advises an employee

that disciplinary action will be taken or where the representative warns the employee
about discipline are not examinations if the agency representative does not try to get
information from the employee, have the employee admit wrongdoing, or have the
employee explain his conduct. U.S. Air Force, 275®\ir Base Wing Headquarters, Air
Force Logistics Command, Wrigtdtterson AFB, Ohie FLRA 871, 872 (1982); IRS15
FLRA 360 (1984). But when an employee is questioned before the agency has decided
what action to take, the right to representation applies. U.S. Dept. of Naviarine
Corps Logistics Bas&lbany, Gag 4 FLRA 397 (1980) (employee was questioned
regarding a three day absence); Lackland AFB Exch., TEXELRA 473 (1981) (employee
was questioned about cash register shortage).

Criminal and civil investigations: An "examination" may relate to either a criminal or a

civil investigation. | ®{ ® 5 S LIQWash., ®.T56 WH2Z 56,560 £0D0) (relying
upon NASAv. FLRA527 U.S. 229, 237 (1999), the Authority found the criminal aspect of
an investigation as opposed to the administrative aspect does not require a different
outcome);! ®{ ® 5 S LIONS Barder RafrabEl Fagbéx, 42 FLRA 834, 840 (1991)
(an employee's right to union representation under § 7114 (a)(2)(B) of the Statute
applies to all investigations conducted by an agency, including criminal investigations).

Location and timing of examination: An examination does not have to occur at the job

site, or on duty time. IRS, L.A. Dist. Offjci FLRA 626 (1981) (a tax audit of an IRS
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SYLX 28SS GKFG (221 LI I OS A ygoingiyivestigitioinavhsl S & Q &
an examination).

e Can an examination be in writing? An examination does not have to be face-to-face
questioning. It may be done in writing. U.S. INS, U.S. Border Patrol, Del Rio, 4&X.
FLRA 363, 371 (1992) (agency conducted examination where it required a border patrol
agent to prepare a memorandum explaining the circumstances of a prisoner escape).

When does an employee have a reasonable belief that she might be disciplined?

e Objective standard: When an agency requires an employee to submit to an interview,
and the employee reasonably believes this could result in disciplinary action, the
employee has a right to request union representation. ! ®{ ® 5 SLJQ{ ®Pat@dIF Lb{ X
El Paso, Texd2 FLRA834(1991). 00 2 S OG A @S FIF Ol 2NA RSGSNXAYS )
is reasonable. Subjective feelings of the employee are not relevant. IRSv. FLRAG71
F.2d 560, 563 (D.C. Cir. 1981). In some cases, the circumstances plainly show that an
SYLX 28SSQa FSINI2F RAAOALAE AYS Aa NBlFazylof
tells the individual he is being questioned about possible cash register manipulation.
Lackland AFB Exch.FLRA 473 (1981). In other cases, a fear of discipline might be
reasonable even if the threat of discipline is not immediately obvious. For example, in a
case where an agency regulation stated that information could not be used as evidence
in a personnel action, it could still be accessed and later used to start a new
investigation that could result in discipline. In that case, there was a reasonable fear of
discipline. 5SLJQG® 2F +SGSNIya ! FFIANRS HEBEASNI ya |
1741, 1748-49 (1996).

e Employee who is not the subject of the investigation: Even where the employee is not
0KS RANBO(O adzomaSO0i 2F 0UKS OdNNByid Ay@gSadaid
fear of discipline was reasonable. IRS4 FLRA 237 (1980),F FF QR & dz y2Y®d Lw{ >
V. FLRA671 F.2d 560 (D.C. Cir. 1982) (employee not suspected of wrongdoing, but had
tax records of another employee who was the subject of an investigation; employee
could have reasonably believed that discipline may result if his control of the tax records
was improper);! ®{ ® 5SLIQ0 P 2F Wdza A OSZ hHFARES 2F (K
1254 (1993) (although only a witness, the employee interviewed could have reasonably
0SSt ASOSR GKIO RAAOALI AYS g2dA R NBadzZ & AF K
misconduct).

e Agency assures employee that discipline will not result from interview: If the agency
assures an employee that discipline will not result, the employee may no longer have a
reasonable belief that he will be disciplined. | ®{ ® 5SLIQG® 2F WdzadiA OS>
Gen., Wash., D.@G.7 FLRA 1254 (1993). It depends on the facts of the case.
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Does the employee being interviewed have to request representation?

e Yes. The employee has to request representation. ! ®{ ® 5 S LJQ( ® urdali ofWdza G A O
PrisonsTerre Haute, Ingl38 FLRA 1438, 1441 (1991), citing Norfolk Naval Shipyard,
Portsmouth, Va.35 FLRA 1069, 1077 (1990). An employee's request does not have to
be in a specific form, but it must be enough to let management know the employee
wants representation. Norfolk Naval Shipyard, Portsmouth, M3 FLRA 1069, 1074
(1990) citing! ®{ ® 5SLIQGP 2F WdzAGAOSIT . dzNB2A7dz 2F t NA
FLRA 874, 880 (1987). For example, when an employee stated he would like to speak
with a lawyer or somebody to advise him or explain what was happening, that was a
request for representation. ! ®{ ® 5SLIQGP 2F WdzAGAOSI CSR® . d
Internal Affairs, Wash., D.G5 FLRA 388, 394 (1999).

e Request that is not made to person conducting the examination: The request does not
necessarily need to be made to the person conducting the examination. For example, if
Fy SYLX2eSS Fala GKS | 3SyOe QanofRstimd©OriaA S a
representative, the employee does not waive representation if he does not make
another request to the OSI agent conducting the examination. Lackland AFB Exg¢h.

Lackland AFB, Te%.FLRA 473, 486 (1981).

What should management do when an employee has requested representation?

e When an employee has a right to representation and has requested it, the agency must
do one of the following:

U Grant the request
U Discontinue the interview

U Offer the employee the choice between continuing the interview without
representation or having no interview at all.

Norfolk Naval Shipyard, Portsmouth,.V#5 FLRA 1069, 1077 (1990); U.S5 SLIQG 2 F
Justice, INS, Border Patrol, El Pasa, 72%LRA 834, 839 (1991). See als®& SLIQ{ 2 F
Justice, INS, Border Patrol, El Paso,vT&.RA939 F.2d 1170 5 Cir.1991) (upholding
management's right to offer an employee these choices).

Can an employee waive the right to union representation?

e Yes. Objective factors decide if the employee waived his right to representation.
Waiver is not found if it was coerced. 5 SLIQU 2F Wdza i A OS: Lph{Z . 2NF
36 FLRA 41 (1990). For example, where management denied an employee's request for
union representation and told the employee he did not have to answer any questions
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FYR gl a FNBS (2 fSI@S: GKS SYLIdeds SSEOSLIRIS CoAT
Justice, U.S. Penitentiary, Leavenworth, KBNELRA 820, 822 (1992).

e What if the employee has waived his right to representation in the past? The fact that
an employee has declined union representation at past interviews does not mean the
employee waives his right to representation at future interviews. ! ®{ ® 5SLIQG® 2 F
Fed. Bureau of Prisons, Office of Internal Affairs, Wash,,35.FLRA 388, 394 n.10
(1999).

e (Cases where employee validly waived the right to representation:

U After requesting union representation, the employer and employee waited for
the union representative for 30 minutes. The employer suggested that the
interview continue. The employee shrugged and went on with the interview. In
this case, there was no evidence of coercion and the employee validly waived his
right to representation. Army & Air Force Exch. SeRocky Mountain Area
Exch., Fort Carson, Colts FLRA 794, 802-03 (1984).

U Where an employee did not bring a representative to the meeting after the
agency had postponed the meeting several times to allow him to get one, the
agency did not violate the Statute by going forward with the interview. 5 SLIQU 2 F
Laboyr Employment Standards Adn., 13 FLRA 164 (1983) (agency took "every
reasonable step" to provide an opportunity for representation).

e Cases where employee did not validly waive the right to representation:

U Agency comments prevented an employee from making an uncoerced decision
as to whether to have his union representative present. 5 SLIQUG 2 F Wdza i A OS
Border Patrol, El Paso, Te¥ FLRA 41, 50-52 (1990)

U Empt 228SSQa 461 APSNI 614 O2SNOSR 4KSNB GKS |
employee he might be accused of criminal misconduct and it would not be in his
best interest if he had a union representative at the interview. | ®{ ® 5SLIQG 2 F

Justice, INS, Border PatrolPBko, Tex42 FLRA 834, 839-40 (1991).

Does the union have a right to choose which representative will attend an examination?
e Yes, although there are some exceptions:

U a{ LISOA L f  OAANREetrd] 8ani skoy ap&ticutaé union representative
FTNRY FGGSYRAY3I (GKS SEFYAYLGAZ2Y AF Al
justify excluding that representative. An agency must show how the integrity of
the investigation would be undermined if it allowed the representative to attend

O«
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the examination. Fed. Bureau of Prisons, Office of Internal Affairs, Wash,, D.C.

54 FLRA 1502, 1513 (1998). For example, an agency may bar an individual who is

the subject of an investigation from serving as a union representative until after

he has finished his interview. Fed. Prison Sys., Fed. Corr. Inst., Petersbuig, Va.
25 FLRA 210,228-29 (1987);! ®{ @ 5SLIQG 2F ¢ NBIl adzZNB > |

O{

adYliod /GNDET ' NAT & g9 !'od{d 5SLIQG 2F ¢NBI a

Affairs, Tucson, AriA7 FLRA 319 (2001) (potential conflict of interest of a union
representative was sufficient to establish special circumstances to bar him from
serving as the representative).

U Union representative has engaged in obstructive behavior: N.J. Bell TeCo,
308 NLRB 277, 282 (1992) (representative engaged in obstructive behavior
during an earlier examination)

U Specific union representative is not available: An agency need not postpone an
examination just because a specific union representative is not available. U.S.
INS, N.Y. Dist. Office, N.Y., NL]¥ ELRA 1210, 1221 (1993). The Authority has
followed the rationale of private sector NLRB decisions. Pecific Gas and Elec. Co.
253 NLRB 1143 (1981); Roadway Express, In246 NLRB 1127, 1129 (1979) (off-
site representative is not readily available and an on-site representative is
available); CocaCola Bottling Co. ofA, 227 NLRB 1276, 1276 (1977) (employer
need not postpone an investigation where shop steward is unavailable and other
representative is available).

i A& | dzyA2yQa NRES Ay Fy AyOSS&EGAIL (2NE

Active participation: A union representative has the right to actively participate in the
examination as long as he does not prevent the employer from conducting the

investigation or compromise the integrity of the investigation.| S| Rlj dzF NJi S NA =
Aeronautics & Space Admin., Wash., BXFLRA 601, 607 (1995). A union

representative can be more than an observer -- he can be active in an employee's

defense. Fed. Aviation AdminSt. Louis Tower, Bridgeton, M@ELRA 678, 686 (1981).

The right to actively participate means the representative can:

U Speak or otherwise participate on the record in a formal proceeding: U.S.

SE

b I

5SLIQGP 2F WdzaGAOSST ., e8NIRA44G2, 4200190)NK & 2 y a4 = {

FAA, St. Louis Tower, Bridgeton, M®LRA 678, 687 (1981) (violation of the

Statute when a union representative was disciplined for taking an active role at

the investigatory interview andfor not abiding by agency order to be quiet);
U.S.Customs Serv., Region VII, L.A., £8LRA 297, 307 (1981) (violation of the
Statute where a representative's participation was limited to a "practice
AYOSNIBASGE LINA2NI G2 | OGdz2ht GFLISR Ay
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U Ask questions, help the employee express views, seek clarifications, and suggest
other avenues of inquiry: U.S. Customs SerRRegionVIl, L.A., Cal5,FLRA 297
(1981);! ®{ ® 5SLIQG P 2 T 46WHEA5REG, BB F1993),Ireinéndel 5 d/
on other grounds, U.S. D@pi @ 2 F W RBA 361§D.CACH. 1984). w !

e [AYAUGILGA2YyE 2y GKS dzy A 2 Wahdgemddk Arkndist thaBthel OG A @S
employee respond to questions,F YR A0 Aa YIylF3aSyYSydQa NARIKI(
examination. The union representative may not answer for the employee, tell the
employee not to answer questions, or interfere with the investigation. 5 SLIQG ® 2F G KS
Treasury, IRS, Jacksonville DiStFLRA 876, 878-79 (1986).

e Tape recording the interview: The union representative has no right to tape record an
interview if it is against agency policy. U.S., INS, San Diego, Ci.FLRA 591, 604-05
(1984).

e Consulting with the employee: The union representative normally has a right to consult
with the employee. 5 SLIQG ® 2F +SGUSNIya ! FFIF ANBBS, + S SN
48 FLRA 787, 799 (1993) (right to consult at Nurse Professional Standards Board
hearing). But any right to speak privately outside an interview room depends upon
whether it is reasonably necessary to do so to ensure active and effective union
representation. Bureau of Prisons, Office of Internal Affairs, Wash., BRELRA 421,
438-39 (1996) (not reasonably necessary where union representative and employee had
a right to speak to each other in the examination room and could also speak to each
other during 15-minute hourly breaks). Cf.! ®{ ® 5SLIQG ® 2 T46WH2RA G A OS> 2
1526,1569 (1993, NB Yl YRSR 2y 20 KSNJ INER dzy R®E3d.! ®{ & 5
361 (D.C. Cir. 1994) (no evidence that a brief conference between the employee and the
representative outside the hearing of the investigator would have interfered with the
objective of the investigation or compromised its integrity).

10. COOPERATION WITH IMPASSE PROCEDURES  [7116 (a)(6)]
Section 7116 (a)(6) of the Statute provides:

It shall be an unfair labor practice fan agencyto fail or refuse to cooperate in impasse
procedures and impasse decisions as required by this chapter

How does an Agency violate section 7116 (a)(6) of the Statute?

e Failing to maintain status quo: An agency violates section 7116(a)(6) if the Federal

Service Impasses Panel directs the agency to maintain the status quoand the agency
AYLX SYSyida OKIFIy3aSa Ay O2yRAGAZ2ya 2F SYLX 28
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implementation violates an FSIP procedure. United States INS, Wash., D55.FLRA 69
(1999).

e Failing to comply with FSIP decision: An agency violates section 7116(a)(6) if it fails to
implementan FSIPorder. { G 4GS 2F b SAHIRA 2851(198D)f Div DotiilithidR >
& Naval Affairs, State of N.'\8.FLRA 158 (1982). The Authority reviews an FSIP decision
when a party files an unfair labor practice charge alleging that the other party has not
complied with the decision. State of N.Y., Div. of Military & Naval Affa$LRA 186
(1979).

U The FSIP may direct the union and the agency to include certain language in their
agreement. This order is binding during the term of the agreement unless the
parties agree to something else. Western Area Power Admjr5 FLRA 1090
OMpPYTUO O6C{LtUa hNRSNI GKI{ fedltedthdughli A S&Q
binding arbitration).

What happens if the FSIP orders parties to include provisions in their agreements that conflict
with other laws, rules, or regulations?

e An agency head can review the provisions: Under section 7114(c) of the Statute, an
agency head can review provisions of a collective bargaining agreement that the Panel
has directed the parties to adopt. The agency head can disapprove provisions that
conflict with the Statute and other applicable laws, rules and regulations. Interpretation
& Guidancel5 FLRA 564 (1984), I ¥ $uR Rom AFGE MFLRA778 F.2d 850 (D.C. Cir.
1985). The agency level disapproval of an agreement under Section 7114(c) goes to the
whole agreement, not just the specific provision being reviewed. 5 SLIQG 2 F G KS Ly
NEGQf t I N)] { SNIF®RAS37 (B 126y S = @

e Challenge to agency head review: L ¥ G KS dzyA2y RA&l ANBSE 6AGK
it can challenge it. The union does this through filing a negotiable appeal or an unfair
flr 02N LINF OGAOSe® LF GKS F3SyoeQa RAAI LILINR DI
unfair labor practice. U.S. Army Headquarters7 FLRA 84 (1985), I ¥ Th @eRvaiit part.
sub NnomNFFE v. FLRZ89 F. 2d 944 (D. C. Cir. 1986) and 5 S LJQU 2 F ,@NB | & dzNE =
FLRA 821 (1986) (violation by agency level where the disapproval occurred, not the
activity level where the impasse originated).

11. REGULATIONS IN CONFLICT WITH CONTRACT  [7116 (a)(7)]

Section 7116 (a)(7) of the Statute provides:
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It shall be an unfair labor practice fan agencyto enforce any rule or regulation (other than a
rule or regulation implementing Z302 of this title) which is in conflict with any applizab
collective bargaining agreement if the agreement was in effect before the date the rule or
regulation was prescribed

When does an agency violate section 7116 (a)(7)?

e An agency violates this section when it relies on regulations issued after the parties'
negotiated agreement. 5 S LIQ #S Hea@lth Care Fin. Adming FLRA 120, 132 (1991)
(a ban on smoking). But parties may agree to allow later regulations to override the
negotiated agreement. U.S. Dep't of the Air Force, Seymour Johnson5XFBRA 772,
774 (2002);! ®{ ® 5SLIQG 2F 5STodx 5STo al LILIAY 3
Wash., D.C42 FLRA 674, 676 (1991).

What does section 2302 of Title 5, mentioned in 7116(a)(7), relate to?

e Section 2302 relates to prohibited personnel practices. U.S5 SLIQG 2 F orfi K S
Campbell Dist., Third Region, Fort Campbell 3R\LRA 186 (1990).

How does the Authority interpret section 7116 (a)(7)?

e Government-wide rules and regulations: Government-wide rules or regulations are
rules, regulations, or official policy declarations that generally apply throughout the
Federal Government. They are binding on the Federal agencies and Federal officials to
which they apply. NTEU, Chapter 6 & IRS, New Orleans, BiBtRA 748, 754-55 (1980).
Under Section 7117 (a)(1), government-wide rules and regulations bar the negotiation
of, and agreement on, union proposals that conflict with them. Government-wide rules
and regulations govern a matter in dispute, even if the collective-bargaining agreement
covers the same matter.

e Renewed bargaining agreements: Under section 7116(a)(7), pre-existing collective-
bargaining agreement provisions govern for the express term of the agreement, but
parties may agree to let subsequently-issued regulations override such an agreement.

NI e 3

U.S. Dep'of the Air Force, Seymour Johnson, APBLRA 772, 774 (2002); ! ®{ ® 5SLIQG 2

Def., Def. Mapping Agency, Hydrographic/Topographic Ctr., Wash.4DFCRA 674,
676 (1991). Provisions of a renewed agreement do not override government-wide
regulations that exist on the date of the new term of the collective-bargaining

71


http://www.flra.gov/statute_7116
http://www.flra.gov/decisions/v39/39-009.html
http://www.flra.gov/decisions/v57/57-172.html
http://www.flra.gov/decisions/v42/42-044.html
http://www.flra.gov/decisions/v37/37-012.html
http://www.flra.gov/statute_7116
http://www.flra.gov/decisions/v03/03-118.html
http://www.flra.gov/statute_7116
http://www.flra.gov/statute_7116
http://www.flra.gov/decisions/v57/57-172.html
http://www.flra.gov/decisions/v42/42-044.html

agreement. ! ®{ ® 5SLIQG 2F 5STos 5STan37RRLIRNT OG ! dzR
(1990).

12.  OFFICIAL TIME

Section 7131 of the Statute governs the issue of entitlement to official time, that is, the duty
time afforded for the purpose of engaging in collective bargaining activities on behalf of the
exclusive representative. The specific provisions are as follows:

Section 7131(a) provides:

Any employee representing anclusive representative in the negotiation of a collective
bargaining agreement under this chapter shall be authorized official time for such purposes,
including attendance at impasse proceeding, during the time the employee otherwise would be
in a duty satus.

Section 7131(b) provides:

Any activitieperformed by any employee relating to the internal business of a labor
organization (including solicitation of membership, electiohigbor organizatiorofficials and
collection of dues) shall be performeédring the time the employee iisa non-duty status.

Section 7131(c) provides:

Except as provided in subsection (a) of this sectimnAuthority shall determe whether any
employee participating foror on behalf ofa labor organization in any phase of proceedings
before the Authority shall be authorized official tichéring the timethe employee would
otherwise be in duty status.

Section 7131(d) provides that all other official time shall be granted in the amount agreed by
the agency and exclusive representative to be reasonable, necessary and in the public interest.

Which employees can be granted official time under section 7131(a)?

e Employees who are negotiating on behalf of the bargaining unit in which they are
employed, but not a different bargaining unit. U.S. Naval Space Surveillance Systems,
Dahlgren, Va.12 FLRA 731, 733-34 (1983) (Dahlgren, affd subnom! Y® CSRQyYy 2F D
Employees, Local 2096 v. F.RB& F.2d 633 (4th Cir. 1984). Interpretation & Guidange
2 FLRA 265 (1979).
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What section of the Statute does an agency violate if it does not grant 7131(a) official time?

e Section 7116(a)(1) and (8). Veterans Admin. Cent. Office, Wash. [R&FLRA 512, 515-
16 (1986) (VA Cincinnali

What types of activities are included under section 7131(a)?

¢ Negotiation of local supplemental agreements: The right to official time under section
7131(a) includes negotiation of a local supplemental agreement. | Y® CSRQY 2F D2¢
Employees v. FLRAO0 F.2d 143 (D.C. Cir., 1984); VA Cincinnati23 FLRA 512.

e Travel time: When an employee must travel during duty time to participate in 7131(a)
negotiations, the employee is on official time when traveling. 5 S1LJQU 2 F U0KS ¢NBI
Bureau of the Pub. Dehit7 FLRA 1045 (1985).

Does an agency have to give an employee official time if a representation petition has been
FAESR NBfFGStRusti 2 GKS dzyA2yQa

e Yes. Since an agency has to continue to recognize the existing union and fulfill its
obligations to that union until the representation petition has been resolved, it must
grant official time to representatives of the certified union. SeeMorale, Welfare &
Recreation Directorate, Marine Corps Air Station, Cherry Point, North Ca48II&A
686, 687-88(1993);! ®{ ® 5SLIQUG 2F GKS ! AN C2NOERR | v ! A
1111, 1119 (1994) (AFMQ. If an agency denies 7131(a) official time to union
representatives while a representation petition is pending, the agency violates the
Statute. 5 SLIQG 2F (GKS bl @& bl @ t55PLBAMPNP®). { G (A2

Does an agency violate the Statute any time it denies official time?

e NoO. An agency violates the Statute if it denies official time for negotiations under
section 7131(a) or for FLRA proceedings under section 7131(c), but most official time
guestions will be covered by section 7131(d). That section requires the union and
agency to bargain over and agree on other types and amounts of official time. AFMC49
FLRA at 1119 (1994). Disputes over section 7131(d) official time are answered by the
LI NIASEQ O2y (N O(D ¢80)Q0GKS FHdikehdty. §86& = | v ™
Drum, N.Y .64 FLRA 337, 339 (2009). If a union has a complaint about 7131(d) official
time (or other contractual issues), it should file a grievance through the negotiated
grievance procedure.
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13. UNFAIR LABOR PRACTICE CONDUCT BY UNIONS  [7116 (b)]

Duty of Fair Representation

Section 7114 (a)(1) states:

A labor organization which has been accorded exclusive recogisitioa exclusive
representative of the employees in the unit it represents and is entitled to act for, and
negotiate collective bargaining agreements covering, all employees in the unit. An
exclusive representative is responsible for representing theestgeof all employees in
the unit it represents without discrimination and without regard to labor organization
membership.

What is the duty of fair representation?

e ltisthe duty of the union to represent fairly all employees included in its bargaining

dzy A (0 @ CKS dzyA2yQa Rdzie 27F 7%k (A)WJofMB LINSASY G I

Statute. Where a union is acting as the exclusive representative of bargaining unit

employees, it has to represent all unit employees without discrimination. This includes

employees who are not dues-paying members of the union. A union violates Section

7116 (b)(1) and (8) of the Statute if it breaches the duty of fair representation. Seefort
NI} 33 !'aaQy 2F 9RdzOI ( 2 NA 328 BLRAOOR, 018 ARHYzO P

(Fort Bragg.

2 KFEG FNB GKS dzyA2yQa RdziASa G2 o NdftheA y Ay 3
union?

e A union may not discriminate against non-members when the union is acting as the
exclusive representative under Section 71142 ¥ (G KS { G G dzi S o ¢t KS
only to mattersthatconcery G KS SYLX 28SS3aQ O2yRAGAZ2Y A
meaning of the Statute. This includes:

U Matters arrived at through collective bargaining: | YU At f Sa / 2y az2f
(OEA/NEA), San Juan, P3RFLRA 776 (1990)
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U Filinggrievances: ! Y® CSRQY 2F D2@Qi 9VYL}X2&8SSasx [ 2
¢CNHzZ 0 SSAaKALIW 3 ! YO BEROA (BIB) D2PQ0H 9 Y LI 2

U Distributing proceeds of a grievance settlement: | Y® CSRQY 2F D2@Qi
Local 335458 FLRA 184 (2002)

e When the duty does not apply: The duty of fair representation does not apply when a
union is acting outside the authority granted under Section 7114. If a union chooses to

represent employees when the Statute does not require it, the union does not have to
treat members and non-members the same. For example, a union is not required to
represent employees:

U Inalaw suit: Fort Bragg Assoc. of Educ., NEA, Fort Bragg,28.E1RA 908
(1987)

U In MSPB proceedings: NTEU v. FLR#&00 F.2d 1165, 1171 (D.C. Cir. 1986)

How does the Authority decide if a union has discriminated against non-members?

e The Authority uses the same test that it uses in cases alleging an agency has
discriminated. AFGE, Local 3354, AEIQ 58 FLRA 184 (2002); AFGE, Local 1345, Ft.
Carson, Colo. (In Trusteeship) & AFGECADE3 FLRA 1789 (1998); Letterkenny Army
Depot 35 FLRA 113 (1990). See Section 4 on Discrimination, above.

What are some examples of a union violating its duty to non-members?

e Union insurance plans: A union violates the duty of fair representation if it requires

non-members to pay a fee for a union administered insurance plan and does not require
members to pay the samefee.! YUAT f Sa /2y az2f ® 9RdzO®,36 4aaQy >
FLRA 776 (1990).

e Grievance settlement: When a union distributes money from a grievance settlement,

and states that it is first-come, first-serve for employees to get the money, the union
violates the duty of fair representation if the union pays its dues-paying members
before it pays non-members who submitted their claims first. See AFGE8 FLRA 184
(2002).
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2 KSY | dzyA2y Aa 3S{00A ycartaibnvattdfrscan 8 Brit<its sBricddhtgy A 2 y a |
dues-paying members?

e Yes, with exceptions. A union may look only to the views of its members when it is
exercising contractually-delegated powers, such as possible proposals to establish a
condition of employment. But if the agency has agreed in the contract to let the union
decide the type of seniority to be used in calculating seniority-based benefits, this
directly affects all unit employees. In this case, the union cannot exclude non-members
from any poll it may conduct to help it decide. NFFELocal 182,749 FLRA 738 (1994).
Contrast this with a situation where the union determined the seniority policy by a vote
of delegates to its national convention and the delegates operated as representatives of
theemployees. b F 4 Qf ! ANJ ¢ N} FFAO [CEOPLFMREDL(IOME | 44 QY :

When does a union violate its duty of fair representation in cases where union membership is
not the issue?

e The standard: Where union membership is not the issue, a union breaches the duty of
fair representation under section 7114 (a)(1) when it deliberately and unjustifiably
treats one or more bargaining unit employees differently from other unit employees. A
union does not violate the Statute by acting negligently. For the union to violate the
Statute, the union must have acted arbitrarily or in bad faith,ay R 0 KS dzy A2y Qa | C
must have led to disparate, discriminatory treatment of a bargaining unit employee.
NFFELocal 182,749 FLRA 738 (1994); NFFELocal 145323 FLRA 686 (1986); Tidewater
+ & CSRd 9YLX 28S5Sa aSilf ¢NIRS&a /,BEHSAOAf kL
217 (1982). A union has breached its duty if it is improperly motivated by irrelevant or
undesirable considerations, or where its actions are wholly arbitrary or grossly
negligent. AFGELocal 1457, ARCIQ 43 FLRA 575, 579 (1991) (citations omitted).

What are some examples of a union violating its duty of fair representation when union
membership is not the issue?

e Union misled an employee into thinking that it was going to file a grievance on his
O0SKIfFTo . SOl dza S 2empldydé &id ndzfidainfeq) grievhneiilA 2 y & =
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this case, the union acted deliberately and unjustifiably, not just negligently. L y (i Qf l'aaqQy
of Machinists & Aerospace Workers, Local 39;@lEL24 FLRA 352 (1986).

e Aunion's negligent failure to file a grievance may be found intentional where the
OANDdzyadGlyoSa YF1S AdG GAYLI FdzaAaof Sé¢ GKIFG 0
grievance. LY 1 Qf ! 3aQy 2F al OKAYAa(aCI@24ARNR &LJ OS
352,353,362 (1986).

e Union acted in bad faith by deliberately amending its seniority policy and applying the
amendment retroactively to take away seniority from certain bargaining-unit employees
who had left the bargaining unit to take supervisory positions, and then returned before
the amendment went into effect. The only purpose for the change to the seniority
policy was to punish employees who left the bargaining unit while the agencé Q a
unilaterally-implemented contract terms were ineffect. b I 4 Qf ! ANJ ¢ N} FFAO /
I & a6 RKLRA 467 (2012).

What is an example of a union acting negligently, not in violation of the Statute?

e Aunion did not timely file a grievance. The union president was sick and absent from
62Nl = FYyR GKS dzyaAzyQa fSFRSNAR 6SNB Ay SELISN
was only negligent, and did not violate the Statute. AFGE, Local 35281 FLRA 1208
(1988).

Union Membership

Section 7116(c) states:

For the purpose of this chapter it shall be an unfair labor practice for an exclusive
representative to deny membership to any employee in the apptepuiat represented
by such exclusive representative except for failure

(1) to meet reasonable occupational standards uniformly required for admission, or

(2) to tender dues uniformly required as a condition of acquiring and retaining
membership.
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This subsectiodoes not preclude any labor organization from enforcing discipline in
accordance with procedures under its constitution or bylaws to the extent consistent
with the provisions of this chapter.

~

When does section 7116(c) LINR 1 SOG | dzy A2y Qa3 RAAOALIX AYyS 2F ol

e Non-members: A union can discipline a non-member for conduct that happened while
the person was a member. Discipline can include suspension and restitution. AFGE,
Local 98753 FLRA 364 (1997).

e Members who try to de-certify the union: The union can discipline its members for
conduct that the Statute appears to protect. For example, a union that disciplined its
steward who discussed bringing in another labor organization with the agency's
personnel office and with other employees, did not violate the Statute. A labor
2NBI yAT I GA2y Aa SydAdt SR (2 GSELISt | YSYO6S
representsanattabD|1 2y GKS GSNE S BRGEID BRADS (BF); G KS dzy A
seeTawas Tube Products, Int51 NLRB 46 (1965).

2 K3y R28a | dzyA2yQa RAAOALEAYS 2F OFNHIAYAYS3

e If it threatens or disciplines a member for filing unfair labor practice charges. AFGE, AFL
ClQ 29 FLRA 1359 (1987); see alsdNAGE, Rb6, 17 FLRA 796 (1985); Overseas Educ.
I & a1QK(RA 488 (1984); AFGE, Local 185%4 FLRA 959 (1992) (union violated Statute
by disciplining a steward who assisted another employee in filing a ULP charge against
the union).

e [fittries to get the agency to discipline an employee who merely criticized union
officials. AFGE , Local 34,74 FLRA 537 (1992) (union attempted to have agency
discipline an employee for allegedly using non-work time to prepare and distribute
materials critical of local officials); h @S NBE S| & , 91RLE23 7Y (1983) furkdoy
asked agency to discipline an employee for distributing an open letter critical of the
local president).
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Unlawful Interference

Section 7116 (b)(1) of the Statute states that it is an unfair labor practice.for a labor
organization:

To interfere with, restrain, or coerce any employee in the exercise by the employee of

any right undethis chapter . . .

What standard is used to decide whether a union has violated section 7116 (b)(1)?

An objective standard is used. This does not depend on the actual feelings of the

employee. Thetestis KSUKSNE dzy RSNJ §KS OANDdzvyaidl y

statements tend to interfere with or coerce employees in the exercise of rights
protected by the Statute. That is, whether an employee could reasonably infer coercion

or a threat. AFGE Local 1931, A-CIO, Naval Weapons Station Concord, Concord, Cal.

34 FLRA 480, 487 (1990).

What are some examples of 7116(b)(1) violations?

Statements that the union would not take a grievance to arbitration because the
employee was not a union member: NTEUJ38 FLRA 615, 623 (1990).

A union newsletter article about overtime issues stating that non-dues paying
employees wishing to file grievances should join the union to assure prompt
representation: AFGE, Local 987, Warner Robins, 8aELRA 720 (1990).

A letter stating that if the employee and other non-members had become members of
the union, their views would have been heard and counted regarding the seniority

policy:b G Qf | ANJ ¢NIF FFAO /CROPIFMBHI(ISMNE ! 43 Qy =

Union made statements at an orientation session for new employees that gave the
impression that employees who were not union members would not get the same
quality of representation in grievances and unfair labor practices as would union
members: AFGELocal 243,753 FLRA 256 (1997).

LyA2yQa RSOA&aAZ2Y (2 NBY20S || aidSsl NR
NTEU 6 FLRA 218 (1981).
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e Expelling an employee from union membership because he filed or caused other
employees to file unfair labor practice charges against the union: AFGELocal 1857,
AFLCIQ 44 FLRA 959, 968 (1992).

Are there any situations in which unions can treat non-members differently than members?

e Yes. A union may limit participation in its meetings to members, NFFE, Local 18249
FLRA 738, 741 (1994), and has the right to choose its own representatives, AFSCME,
Local 291023 FLRA 352 (1986). All unit employees are entitled to vote in an election to
determine whether there will be union representation. But once a union is chosen as
the exclusive representative, the union then acts for, and negotiates collective-
bargaining agreements covering, all employees. Its members ratify and approve such
agreements in the manner provided by the labor organization's governing requirements.
AFGE, Local 2000, AEIQ 14 FLRA 617 (1984).

Cause or Attempt to Cause Discrimination

Section 7116(b)(2) of the Statute states that it is an unfair labor practice for a labor
organization:

To cause or attempt to cause an agency to discriminate against any employee in the
exercise by the employee of any right under this chapter . .

Whenwilf | dzy A2y Q& | O@aem)y2® SA2f i8S a80iGA2yY

e |fit tries to have an employee disciplined because the employee took part in activity
protected by the Statute. AFGE, Local 3474, FLRA 537 (1992).

What are some examples of section 7116(b)(2) violations?

e A union refused to help an employee get information about a grievance and asked the
employer to discipline the employee, allegedly for unlawful use of a copy machine. The
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union took these actions because the employee was not a member of the union.
h@SNBSI & ,9Rd237 (1983).a QY

A union agreed to agency rules that allowed union members to participate in asbestos

testing as an excused absence, while others could participate in the program only on

off-dutyhours. 5 SLIQG 2F GKS ! N¥yez 2| (S3NgRARI§ G ! NESY |
336 (1991).

A union violated Sections 7116(b)(1), (2), and (8) by entering into and enforcing

agreements that required an employee to get, fill out, and submit dues withholding
revocation forms at the union office. 5 SLIQU 2F (G KS bl @és t 2Nl avyz2d
Portsmouth, N.H19 FLRA 586 (1985).

Unlawful Discipline of Members

Section 7116(b)(3) of the Statute makes it an unfair labor practice for a union:

To coerce, discipline, fine, or attempt to coerce a member of the labor organization as
punishment, reprisal, or for the purpose of hindgror impeding the member's work
performance or productivity as an employee or the discharge of the member's duties as
an employee . . .

What is the purpose of section 7116(b)(3)?

Congress included this section to try to protect union members from union actions that
AYUSNFSNE 6AGK dzyA2y YSYOSNEQ 220 RdziASao
employees will be able to perform their duties, even if the union takes an action against

one of its members; and (2) the government will be able to effectively and efficiently

conduct its business without interference from union actions against their members.

AFGE, Local 1738 FLRA 178 (1987).
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Discrimination in Membership

Section 7116(b)(4) of the Statute states that it is an unfair labor practice for a labor
organization:

To discriminate against an employee with regard to the terms or conditbn
membership in the labor organization on the basis of race, color, creed, national origin,
sex, age, preferential or ngureferential civil service status, political affiliation, marital
status, or handicapping condition . . .

This section prohibits a union from denying membership or expelling employees from
membership for discriminatory reasons, which are listed in the section.

Refusal to Bargain

Section 7116(b)(5) of the Statute states that it is an unfair labor practice for a labor
organization:

To refuse to consult or negotiate in good faith with an agency as required by this
chapter;

Unions have the same duty as agencies do to approach and participate in the collective
bargaining process in good faith. See Section 6, above, on Duty to Bargain. A union violates
section 7116(b)(5) if it fails to do this.

What are some examples of section 7116(b)(5) violations?

e ' VAR2Y Ayaraita G2 AYLI aasS 2y | AFGHEERDG GKI G
3937, 64 FLRA 17 (2009)

e Union insists to impasse on using a recording device during contract negotiations: Sport
Air Traffic Controllers Orgarb2 FLRA 339 (1996)

e Union refuses to sign an agreement which has the terms the parties agreed to in
negotiations: 5 SLIQUG 2F 5SFdX 2| NYSNJ w20 AMBRA! ANJ [ 23
1211, 1218 (1991).

e If it appears that the union negotiator has the authority to bind the union in
negotiations, and there is no agreement that says something different, the union cannot
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insist that higher-level union officials must approve the agreement. The union is
required to sign the agreement that has the agreed-upon terms. b | (i @rfcil of $SA
Field Operations Local€ouncil 220, AFGEL FLRA 319 (1986).

e Union refuses to negotiate over the scope of the grievance procedure, which is a
mandatory subject of bargaining: AFQc, Local 3723, FLRA 744 (1982).

e Union repudiates a memorandum of understanding or an agreement in its entirety:
AFGE21 FLRA 986 (1986).

e Union repudiates a settlement agreement negotiated with the agency in settlement of a
grievance: AFGE, Local 1928) FLRA 749 (1985).

But no violation was found and the union did not repudiate the negotiated agreement by
refusing to pay arbitration costs where it had entered into an agreement with the employee
and the arbitrator that the employee would pay the cost of the arbitration (AFGE, AFCIQ
56 FLRA 1021 (2000)); or where the evidence demonstrated all employees had to agree to
pay costs of the arbitration and the union attempted to work out a payment plan (AFGE,
Local 1909, Fort Jackson, SACFLRA 18 (1991)).

Refusal to Cooperate in Impasse Procedures

Section 7116(b)(6) of the Statute states that it is an unfair labor practice for a labor
organization:

To fail orrefuse to cooperate in impasse procedures and impasse decisions as required
by this chapter . . .

tKA&a aSO0A2y Aa GSNEB &AYA viheh)(6]l e SécthoS10,labdvs.y O& Q &

When does a union violate section 7116(b)(6)?

e A union can challenge an order of the Federal Service Impasses Panel in an unfair labor
practice proceeding, but it will violate Section 7116(b)(6) of the Statute if the order is
found to be proper and the union refuses to comply with it. AFGELocal 373216 FLRA
318 (1984).
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Strike, Work Stoppage or Slowdown

Section 7116(b)(7) of the Statute states that it is an unfair labor practice for a union:

(A) To call, or participate in, a strike, work stoppage, or slowdown, or picketing of
an agency in a labomanagement dispute if such picketing interferes with an
agency's operations, or (B) To condone any activity described in subparagraph (A) of
this paragraph by failing to take action to prevent or stop such activity . . .

What are some examples of section 7116(b)(7) violations?

e ¢CKS tNRFS&aA2ylf TANIENFFTFAO /2YyGNRBTESNDA
supported a strike at FAA facilities. As a result, PATCO lost, by definition, its status as a
labor organization under Section 7103(a)(4) of the Statute. The remedy included
decertification. t NB F Qf | ANJ ¢ NJ, AARAD(198B.y G N2 £ SNH & h NA ¢

e Approximately 60 employees, along with their union leaders, left their workplaces and
gathered before the Office Director in order to protest and orally grieve the poor
physical conditions and maintenance of the office. This action was a work stoppage
within the meaning of the Executive Order that came before the Statute, not an
acceptable method of presenting a grievance. AFGE, LocaB69, 4 FLRA 126 (1980).

When is picketing a violation of section 7116(b)(7)?

e 2KSY Al AVUiISNEFSNBESE & Ahis K detidgd by Idiéng Dfacfod 2 LIS NI
4dzOK |a GKS 3JF20SNYYSyd AyuSNBad Avd@dist OSRZ
purpose, where the picketed agency is located, how long the picketing lasts, and the
number and actions of the picketers. AFGE, Local 2362 FLRA 63 (1986);t dw® | A NJ b | (
Guard, 156thAirlift Wing (AMC), Carolina, P,.B6 FLRA 174 (2000).

Refusal to Comply with Other Provisions

Section 7116(b)(8) of the Statute states that it is an unfair labor practice for a union:
To otherwise fail or refuse to comply with any provision of this chapter.
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What are some examples of section 7116(b)(8) violations?

o An employee trying to get other employees to join the union or doing other internal

union business during duty time: AFGE, Local 9837 FLRA 119 (1990); SEIU, Local 556,
17 FLRA 862 (1985).

e Union refuses to go to arbitration of an agency-filed grievance: AFGE, Local 14530
FLRA 519, 528 (1991).

14. REMEDIES IN UNFAIR LABOR PRACTICE CASES [7118 (a)(7)]

Section 7118(a)(7) of the Statute describes the powers of the Authority to remedy unfair labor
practices, which include ordering an agency or union to:

1. Cease and desist from the unfair labor practice conduct

2. Renegotiate a collective bargaining agreement consistent with its order and give the
amended agreement retroactive effect

3. Reinstate employees with backpay as appropriate

4. Take other action that will carry out the purpose of the Statute

What is the purpose of the remedies in section 7118(a)(7)?

e The Authority issues a remedial order in every case in which it finds an unfair labor
practice. F.E. Warren AFB, Cheyenne, \W§DFLRA 149, 161 (1996) (F.E. Warren The
purposes of a remedy are to restore, as far as possible, the status quo that would have
existed if the Respondent had not violated the Statute, and to deter future misconduct.
Fed. Bureau of Bons, Wash., D.G5 FLRA 1250, 1256-58 (2000). A remedy may not
be punitive or in conflict with the law. F.E. Warren52 FLRA at 161 (punitive);

Portsmouth Naval Shipyard, Portsmouth, N49.FLRA 1522, 1532 (1994) (contrary to
law).

What are the traditional remedies?

e The Authority has distinguished traditional from nontraditional remedies. F.E. Warren,
52 FLRA at 160-61. The two traditional remedies ordered in every case require a
charged party to: (1) cease and desist from the unlawful act(s) that violated the Statute;
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and (2) post, for 60 days, in areas described by the Authority, a hard copy of a Notice to
Employees signed by a charged party representative chosen by the Authority. F.E.
Warren,52 FLRA at 160-61 (1996) (F.E. Warren

When will the Authority order nontraditional remedies?

e When traditional remedies are notenough. ! ®{ ® 5SLIQG 2F [/ 2YYSNOS=>
l G Y2ALIKSNRAO ! RYAY®S bl aQf hOSIFYy {SMPpods /[ 21|
Div., Wash., D.{54 FLRA 987, 1021-22 (1998). This is decided by looking at whether a
nontraditional remedy is reasonably necessary, whether it would recreate the
conditions and relationships with which the unfair labor practice interfered, and
GKSUKSNI Al ¢2dAZ R aSNIB&itiddaSirmative rdinddiesSbats LJ2 € A O
traditional and nontraditional, are listed for specific categories of unfair labor practices
described below.

Unilateral Change

e Status quo ante remedy: When an agency unlawfully implements a change in
conditions of employment, the most effective traditional remedy is status quo ante
relief. This remedy requires the agency to go back to the way things were before the
change. The availability of this remedy encourages agencies to fulfill their bargaining
obligations before implementing a change. FDIC v. FLR#/7 F.2d 1493, 1498 (D.C. Cir.
1992).

U Cases where agency was required to bargain over the changed condition of
employment (substance bargaining): In these cases, status quo ante relief will
be ordered, unless there are special circumstances. FDIC Wash., D.C.[HC N.Y.,
N.Y, 41 FLRA 272, 279 (1994). The Authority has not developed specific criteria
for identifying special circumstances, but considers the facts of each case. See
SSA64 FLRA 199 (2009); SSA, Office of Hearings & Appeals, Region II, Buffalo
Office of Hearings & Appeals, Buffalo, N68 FLRA 722, 727 (2003).

U Cases where agency was only required to bargain implementation procedures
and appropriate arrangements for affected employees (impact and
implementation bargaining): In these cases, the following factors are
considered to decide whether status quo ante relief is appropriate:

(1) whether, and when, management provided notice of the change to
the union;

(2) whether, and when, the union requested bargaining;

B)UKS gAffFdzZE ySaa 2F GKS F3SyoeQa Tl A
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unit employees; and

(5) whether, and to what degree, a status quo ante remedy would disrupt
or impair the efficiency and effectiveness of agency operations. Fed.
Corr. Inst.8 FLRA 604, 606 (1982). The appropriateness of this
remedy is determined on a case-by-case basis by balancing the nature
and circumstances of the particular violation against the degree of
disruption in government operations that the remedy would cause.
FCJ 8 FLRA at 606.

Bargaining order and retroactive effect: Another traditional remedy in unilateral

change cases is an order to bargain and apply the agreement reached retroactive to the

date the agency made the change. F.E. Warrerg2 FLRA at 160-61;5 SLIQG 2 F + S 34 SNJ
Affairs Med. Ctr., Asheville, N& FLRA 1572, 1580 (1996). This remedy is frequently

ordered when status quo ante relief is inappropriate, e.9.,) YAGSR {4 1Sa 5SLIQI
Army, Letterkenny Army Depot, Chambersburg, 82eELRA 456, 457 (2004), or when

the evidence shows some bargaining unit employees have been harmed, but their

identity is unknown, e.g.,FDIG Wash, D.C48 FLRA 313, 330-31 (1993), petition for

review denied sub nom. FDIC MRRNo. 93-1694 (D.C. Cir. 1994). This remedy

GF LILNPEAYl 6Swa8 G(GKS aAaldd GdAzy GKIFG g2dzZ R K
a0Fddzi2NE 1@of ATl A2y adé

Make-whole remedies: The Authority also orders agencies to make employees whole

for harm they suffered as the result of the change in their conditions of employment.

The harm may be nonmonetary. ! ®{ ® 5 S LIQ{ .Qffice fovdmmigwtios s 9 ESO
Review, Bd. of Immigration Appgai5 FLRA 454, 457 (1999) (restoration of annual

leave).

U0 Monetary make-whole remedies and sovereign immunity: Employees may lose
Y2y Seé 06SOldzasS 2F Iy | 3SyO0eQa tekKl y3aSo 2
doctrine of sovereign immunity may prohibit monetary relief. The United States
is immune from liability for money damages unless sovereign immunity is waived
unequivocally. INS, L.A. Dist., L.A., C82 FLRA 103, 104 (1996). The Statute
does not have such a waiver. |d. at 105. But the Back Pay Act, 5 U.S.C. §§ 5595-
5597, does have a waiver of sovereign immunity. Under that Act, an employee
affected by an unjustified or unwarranted personnel action may obtain money
for the withdrawal or reduction in pay, allowances, or differentials resulting from
that action. Under the Back Pay Act, a unilateral change unfair labor practice
could result in a backpay remedy. Air Force Flight Test Ctr., Edwards AFB, Cal.
55 FLRA 116, 125 (1999). The Back Pay Act also allows employees to get interest.
FAA 55 FLRA 1271, 1276-77 (2000).

Equitable remedies: The doctrine of sovereign immunity does not apply to equitable
remedies. 5 S LJQ (i ArthyE U.8. K&nmissary, Ft. Benjamin Harrison, Indianapolis, Ind.
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MassachusettsA87 U.S. 879, 895 (1988). For example, a remedy that requires an

agency to reduce parking rates for unit employees for a period to offset their added

parking costs is equitable innature. | ®{ ® 5SLJQ0G 2,B5FREIPBNIEG A ! FTFI .
(2000).

Bargaining in Bad Faith

Bargaining order: The remedy for bargaining in bad faith, in violation of Section

7116(a)(5) (agency) or 7116(b)(5) (union) of the Statute, is an order to bargain in good

faith. ! @ {® 5SLIQG 2F (GKS ! ANI C2NOSZ | SERIjdzF NI &
Patterson AFB, Ohid6 FLRA 524, 534-35 (1990) (agency violation); AFGE Local 3937,

AFLECIQ 64 FLRA 17 (2009) (union violation).

Nontraditional remedy: 9 EG Sy aAa 2y 2F (G KS dzy A gryic@atheOS NI A F A
union against a challenge from another union for an additional period. United States
Geological Survey, Caribbean Dist. Office, San Juarg PEERA 1006, 1015-22 (1997).

Discrimination Based on Protected Activity

Rescission and make-whole remedy: The remedies for a section 7116(a)(2) or

7116(a)(4) violation are rescission of the unlawful agency action and making employees

whole for lost pay, allowances and differentials under the Back Pay Act. U.S. Geological

Survey50 FLRA 548, 552-53 (1995). In a case where an agency unlawfully discriminates

between employees by providing a benefit to some of them, the agency also could be

required to provide the benefit to the employees who had not receivedit. 5 SLIQU 2 F {0 K S
Army, Watervliet Arsenal, Watervliet, N.39 FLRA 318 (1991).

Refusal to Execute (Sign) an Agreement and Repudiation of an Agreement

Refusal to sign agreement: The remedy is an order to sign the agreement. ! ® { ® 5 SLJQ
of Transp., FAA, Standiford Air Traffic Control Tower, Louisvi)l83 IKVRA 312, 321
(1997) (agency violation); b I 4 Qf / 2dzy OAf 2F {{! CASft R hLISNI

CSR® 27F D2 Q1CGiRA 3293023 221886) Kidion violation).

Repudiation of agreement: The remedy is an order to implement, reinstate, or comply

with the repudiated agreement or the repudiatedterms. ! @ { ® 5SLJQ0 2 F Wdza {
Bureau of Prisons, FCI Danbury, Danbury, C®HALRA 201, 205 (1999). Make-whole

relief also is available for any loss of pay, allowances and differentials resulting from

repudiation. 5 SLIQU 2 F 5 ST dp4 BRA PIS R B V1908). { OK P
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Denial of a Union Representative at Investigatory Examinations

Repeat of examination and reconsideration of decision: If an agency has denied an
employee the right to union representation under section 7114(a)(2)(B) of the Statute,
and the employee has been disciplined, the Authority orders the agency to repeat the
investigatory examination if the union and employee agree to. During the repeat
examination, the agency must give the employee his or her full rights to union
representation. 5 SLIQG 2F WdzA i A OST CSR® . dzNB I dz
D.C, 55 FLRA 388, 395 (1999). The agency is then ordered to reconsider the discipline
after repeating the investigatory examination. Id. If the agency reduces or rescinds the
discipline, the agency must make the employee whole. Id. The agency is required to
notify the employee of the results of the reconsideration and, if the discipline is not
rescinded entirely, give the employee grievance and appeal rights under the collective
bargaining agreement and outside law or regulation. Id.

Formal Discussion

Notice to union: Where the agency has denied the union the chance to be represented
at a formal discussion under section 7114(a)(2)(A) of the Statute, the Authority orders
the agency to provide prior notice to the union and the opportunity to be represented
at any formal discussion. FAA, Airways Facilities Div., Nw. Mountain RedR@&nton,
Wash, 60 FLRA 819, 821-22 (2005).

Duty to Furnish Data

Give the union information: If an agency has not given a union information it asked for
under section 7114(b)(4) of the Statute, the Authority orders the agency to give the
union the information. FAA55 FLRA 254, 261 (1999). An agency violates the Statute if
itdeniesauy A2y Qa4 NBIjdzSaid F2NIAYTF2NNI A2y 3
to give the union the information. SSA64 FLRA 293, 297 (2009). The union is entitled to
a remedial order even if the agency claims that the union should no longer need the
data due to a later event, such as a grievance being resolved or the union going to
arbitration without the information. Bureau of Indian Affairs, Uintah & Ouray Area
Office, Ft. Duchesnbtah,52 FLRA 629, 640 (1996).

Nontraditional remedy: The Authority may order an agency not to raise a timeliness
issue in connection with a grievance or arbitration where the union asked for
information so it could make an informed decision about whether to file a grievance.
Health Care Fin. Admjrs6 FLRA 503, 507 (2000).
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Failure to Withhold Union Dues or Process Reqguests to Cancel Dues

SQa
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withholding dues, the Authority orders it to give the union the regular and periodic dues
that should have been withheld, and to process future withholding requests as required
by Section 7115 of the Statute. Morale, Welfare & Recreation Directorate, Marine Corps
Air Station, Cherry Point, N.€8 FLRA 686, 691 (1993).

S
S
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a union fails to comply with section 7115, the Authority will order the union to process

'y SYLX 2@& S Sw@bholdGstpafkhaldingiddes. Or the Authority will order

the union to ask the agency to start or stop withholding dues. Fed. Employees Metal

Trades Council, ARIO, Mare Island Naval Statj@ry FLRA 1289, 1295 (1993).

Failure to Comply With an Arbitration Award

Order to comply: Section 7122 (a) of the Statute sets forth the procedure to follow if a
party wishes to file exceptions to an arbitration award. When no one files timely
SEOSLIiAz2yasr 2N 6KSy (KS ! dzik2NAGE R
OAYRAYyIDE ¢CKS ! dziK2NA(Ge gAfft y203 N
proceeding. Where the award is clear and unambiguous, the Authority orders the
parties to comply withtheaward. ! ®{ ® 5SLIQG 2F ¢N} yalLldz C! ! 3
Renton, Wash55 FLRA293Y onn O mMdphpdyd 6 ISy Oewadit Of I AY Ay
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the award).
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Statutory Official Time

Restore annual leave: If an agency refuses to grant section 7131(a) or 7131(c) official

time, the Authority orders the agency to restore any annual leave an employee used for

activities that should have been granted official time. 5 SLIQU 2F G KS bl gz b
Station, Yorktownya, 55 FLRA 1112, 1114-15 (1999).

Union Duty of Fair Representation

Make-whole remedy: Duty of fair representation violations are remedied by an order

that the union fairly represent all unit employees. AFGELocal 36153 FLRA 1374,

MOTC OMMphy L ® LF GKS SYLX2eSS 41a RSYASR o
Authority may order the union to take steps to rescind the action and to make

employees whole for money they lost. NFFELocal 182749 FLRA 738, 748-50 (1994).
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Signing, Posting and Distributing Notices

Purpose of notices: As noted earlier, a traditional remedy in unfair labor practice cases

includes posting of a Notice to Employees or Members by the respondent in the case. A

notice serves two purposes: (1) It shows employees that their rights under the Statute

will be vigorously enforced; and (2) It shows employees that a respondent recognizes

and intends to follow the Statute. | ®{ ® 5SLIQG 2F WdzaiA OS:I CSR®
Internal Affairs, Wash., D, G5 FLRA 388,394 (1999); U{ ® 5SLIQG 2F (G KS ¢ NE
Wash., D.C61 FLRA 146, 152 (2005).

Distribution of notices: The Authority considers the purposes of a notice when deciding

how broadly it should be posted. If management makes a change in one directorate (or
department, division, etc.) and only unit employees in that directorate are affected, the

posting may be limited to that location. Air Force Materiel Command, Warner Robins Air
Force Logistics Ctr., Robind8ABa,.54 FLRA 1529, 1536-37 (1998). But, in a case where

an agency did not give the union advance notice of formal discussions with bargaining

unit employees at a field office, and the meetings had been directed and coordinated by

GKS 3SyoeQa NBIA2YyIlf §S@St YIylIBSXKSyLs |
hFFAOS 2F | SENAYy3I 3 | LILISI f,80FLRA 18542008)y wS I Qf
Also, an agency may have to post a notice wherever bargaining unit employees are

located, even if the agency disciplined a single employee in violation of section 7116

(a)(2). An agency was required to do this where the disciplined employee was the

president of the union, the discipline was imposed because the president had filed

unfair labor practice charges, and an agency official higher than management at the

local level signed the letter of discipline. b I G Qf  t 94 NRA 940, 94%JA998).

Nontraditional notices: When an agency violates the Statute, the Authority requires
agencies to post notices in hard copy on all agency bulletin boards and other locations
where the agency usually posts notices to employees. If the Authority decides that
these postings will not fully satisfy the purposes of a notice, the Authority may order the
agency to distribute the notice in nontraditional ways. For example:

U Notice to supervisors: Where an agency committed similar violations
repeatedly, and a large number of employees witnessed the violations, the
Authority ordered the agency to distribute the notice to all supervisors,
managers and employees. United States Penitentiary, Florence, G&®.FLRA
1393, 1394 (1998).

U Meeting: An agency was required to hold a meeting of all bargaining unit
employees, and have the head of the agency or an Authority Agent read the
notice aloud at the meeting. U.S. Penitentiary, Leavenworth, K&ib. FLRA 704,
719 (1999). The Authority ordered this remedy because the head of the agency
had, for several months, made threatening, anti-union statements, had made
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these statements at mandatory all-employee meetings, and had repeatedly
threatened to take action against union officials.

U Electronic notices: An ALJ ordered an agency to use email to send a Notice to
employees in addition to posting on bulletin boards. Department of Homeland
Security, U.S. Customs & Border Prot., El Pasp(Q&X 10-03, Jan. 27, 2010,
Case Nos. DA-CA-08-0179 and DA-CA-08-0180, no exceptions filed). The ALJ
found that the agency mostly uses email to communicate with its employees and
employees do not regularly look to bulletin boards to view agency documents.
Under these circumstances, a traditional posting was not enough. Cf.! @ { ® 5 SLJQ{
of Justice, Fed. BureafiJustice, Fed. Corr. Inst., Florence, Cs8id.LRA 165,
173-74 (2003) (record did not support ordering agency to post notice on its
television monitors and over its electronic mail system).

0 SeeDSYSNIf [/ 2dzyaStQa 9t SOGNR§FHAO b20A O
more discussion

e Union notices: In cases where a union has violated the Statute, the Authority orders the
union to post the notice at its business offices and other locations where it normally
posts notices, and to give a signed copy of the notice to management so it can post the
notice in obvious places where affected employees are located. b | (i Q f laaQy 2% !
Specialists, Macon, Ga&9 FLRA 261, 263 (2003).

e Who signs the notice: A notice must be signed by the highest official of the agency or
activity, or union representative, responsible for violating the Statute. SSA64 FLRA 293,
297 (2009);5 SLIQ#HS 2 WSHQf t SNE2Y Yy S #s8FIRAIFONDIS Y { S G0t
(1993).
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APPENDIX: DE MINIMIS

Sections 7114(b) and 7116(a)(5) of the Statute require an agency to bargain in good faith with

the union representing its employees. The Authority has held, however, that an agency has no
duty to bargain over a matter that has a de minimiseffect on conditions of employment. De i
of HHS SSA 24 FLRA 403 (1986).

Application: The de minimisstandard applies to substance bargaining as well as impact and
implementation bargaining. S@\, Office of Hearings and Appeals, Charlestdd, 3 FLRA 646
(2003), petition for review denied, A&sof AdminLaw Judges VLIRA397 F.3d 957 (2005).

Standard: The nature and extent of the effect or reasonably foreseeable effect of the change on
conditions of employment is the primary determinant of whether a change has a de minimis
effect on conditions of employment. Deg@of HHS S5A 24 FLRA 403 (1986).
Factors:
e Equitable considerations are taken into account in balancing the various interests
involved. See, e.g.GSA Region 9, San Franciscol.G2 FLRA 1107 (1997).
e Number of affected employees not a controlling factor. Application limited to
situations where bargaining will be required. Seeg.g, Veterans AdminMed. Ctr.,
Phoenix, Ariz47 FLRA 419 (1993)
e Bargaining history not a controlling factor. Application limited to situations where
bargaining will be required.

e Size of the bargaining unit is not a factor.

Reasonably Foreseeable Analysis: Where the appropriate inquiry involves an analysis of the
reasonably foreseeable effect of a change in conditions of employment, such an analysis is
based on what a respondent knew, or should have known, at the time of the change.

Portsmouth Naval Shipyard PortsmouthHIN45 FLRA 574 (1992).
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Location of Effect of Change: Whether or not the effect of the change is experienced outside of

the workplace is irrelevant. Veterans AdmirMed.Ctr., Phoenix, Ariz47 FLRA 419 (1993).
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Examples of De Minimis Changes

1. Procedures for Employee Feedback:5 S LIQG 2 F GKS ¢ NBIFRAMIRE > Lw{ IV
(2010). The Agency changed the content and follow-up process of voluntary employment
adzNSead {LISOAFAOIEtEE (GKS |3SyoOe om0 OKI y3aASF
al GAaTad GdiSeté2 &iSS Sy 3l 3SYSyiaz¢é YR onH0O StAYA
where it shared the results of the surveys and replaced it with routinely scheduled group
meetings where managers discussed with employees what was expected of them at work,
theimportt YOS 2F GKIFIG 62N] 3 YR K2g GKFIG 62N] NBI
This change was de minimisd SO dz&S F20dzaAy 3 2y aSYLX 2&8SS Sy
FFFSOG SYLX2e8SSa Ay lFye gl &T aSYLX 2SS Sy3l =
G SYLX atdfdstdnéd | YR GKS OKFy3aS Ay GKS YSSidAy3a ai
SYLX 28S5SaQ O2yRAGAZ2YA 2F SYlLEkmimSyd Ay | gl @&

2. Procedures for Assigning Work & Duties/Tasks: NTEU) 64 FLRA 462 (2010). The Agency
revised certain provisions in its Internal Revenue Manual. Under the new provisions,
Revenue Officers (ROs) had to perform in-office duties for others and themselves on a
rotating basis, and had to follow certain procedures before first contacting a taxpayer. The
rotating assignment of office duties had only a de minimiseffect because the ROs spent
seventy to eighty-five percent of their time in the office whether or not they were
performing the rotating duty. The pre-contact procedures had a de minimiseffect because
there was little evidence that they resulted in more work or would have a foreseeable
impact on performance evaluations.

3. Duties/Tasks:5 SLIQG 2F | 2YStFyR { SOdzNA (& ate, UBNRSNJ | yR
Customs and Border Prot., Border Patrol, Tucson Sector, TucsQBQALRA 169 (2004).
The Agency directed aliens arrested at a backlogged station to be taken to a nearby station
for processing. Before this order, agency policy was that each border station processed the
aliens it arrested. This change in policy was de minimisbecause the Agency did not assign
employees new duties; the agency took steps to manage the additional processing
workload; and risks such as exposure to disease and assault by aliens were already part of
an agent's job.

4. Duties/Tasks:5 SLIQG 2F | 2YStFyR {SOda2NAGezX . 2NRSNJ IyR
of Customs and Border Prot., Wash., [REFLRA 728 (2004). The U.S Customs Service
allowed Customs Inspectors to perform in-stream/midstream boarding of vessels only when
authorized and only in extraordinary circumstances. Before, Customs Inspectors regularly
boarded vessels in-stream/midstream. The General Counsel argued that the order
STFSOAGSte NBY2OSR 2yS 2F (GUKS /dzad2Ya Ly alLls
overtime. The change was de minimisbecause using in-stream/midstream boarding as a
way to make overtime was largely a matter of personal preference; it was not reasonably
foreseeable that the change would result in a drop in the amount of available overtime; and
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the change would not take away the skills and experience Customs Inspectors needed for
their job.

. Parking: SSA, Office of Hearings and Appeals, CharlestonsSECRA 646 (2003), petition
F2NJ NEOASH RSy af Bdrina dudludges V. B FOX F.338 $51(2005). The
Social Security Administration reduced the number of reserved parking spaces assigned to
the Administrative Law Judges (ALJs). The ALJs sometimes had to park in different spaces
because of the change, but they continued to have access to parking; they did not have to
pay for parking; they did not lose their "in and out" privileges; and they had no trouble
finding parking spaces.

Procedures for Organization of Files: SSA, Office of Hearings and Appeals, Nashville,, Tenn.

58 FLRA 363 (2003). The Social Security Administration started a new procedure where

AdminA aG NI GAGS [ ¢ WdzZRISaE 6! [ wWauv ¢g2dZ R NBOSAGS
OrasS FTAES GKIFIG A&a aYFNJSR dzLJ Aa 2NHIFIYAT SR A
and page numbers. Before, all of the case files the ALs received was & Y I N@zI9Ré ¢

impact of the change was not more than de minimisbecause "marking-up" a file was only

one way of identifying and finding documents. Senior Staff Attorneys identified relevant

documents in case files before giving the files to an ALJ.

A
KS

. Relocation: GSA, Region 9, San Francisco, &aFLRA 1107 (1997). The Agency temporarily
moved an employee to another building after the Union complained that she could not get
ready for an EEO hearing because she did not have enough privacy. In the new office, the
employee did not have a fax machine, filing cabinet, telephone answering machine, chairs
for visitors, or manuals needed to do her work. The evidence showed that the changes were
minor, were the normal consequences of any office relocation, and could be handled
through administrative channels. Equitable considerations also supported a conclusion that
0§KS Y2 @S Qde n8niits Snceithe #idveiwas temporary and the Agency moved
theemployeS G GKS ! yA2yQa NBIljdzsSaido

Reorganization: Portsmouth Naval Shipyard, Portsmouth, NtHFLRA 574 (1992). The
Agency stopped using unit employees to give recertification training to other unit
employees. The Union was worried that cancelling the recertification training would make
trainers more vulnerable in a reduction-in-force. There was no evidence the Agency would

need to reduce the number of trainers, so cancelling the recertification training did not
AYONBIAS GKS GNIXAYSNBQ QdzZ ySNIoAftAGE®

Procedures for Assigning Work: HHS, SSA, Baltimore, M8k FLRA 655 (1990). The Agency

changed the assignment of claims serviced by its Claims Representatives (CRs) and Claims

Development Clerks (CDCs). The Agency used an alphabetical assignment system, where it

assigned each CR and each CDC claimants from a specific portion of the alphabet. The only

impact of the change was that different CRs and CDCs had to work with each other. There

gl a y2 SOARSYOS (KIFG GKS SYLX 28SSaQ 220 LISNF
personal relationships. Which employees worked together was only a matter of personal
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preference, so the change in the assignment system did not have more than a de minimis
effect on conditions of employment.

10.Duties/Tasks: 5 S LIQG 2 F [ | (3@ FNRE 572 (1987K Ab Employde/wes reassigned
from the position of Mail Clerk to Workers' Compensation Clerk. The positions were the
same except that the new position required the employee to type correspondence. Even
0K2dzZAK (KS -ghaYelidéréasesarfs Bbaused cguld be impacted, and she could
face adverse action if she did not type the correspondence at a satisfactory level, the impact
of the change was de minimisp ¢tKS GeLAy3d Rdzié o6 a 2yfeée wmmE:
the Agency proportionately reduced her former duties; she did not have to learn a new skill;
she only needed a minimal amount of training with some new forms and the use of a word
processor; and her hours, pay, desk location, and promotion opportunities were the same.

11.Relocation: Customs Serv., Wash., DZ3.FLRA 307 (1987). The Agency temporarily
reassigned the Canine Enforcement Officers (CEOs) to work a different lot, where they
worked only on trucks. The change was de minimisbecause the new location was less than
one minute away from the former lot, the CEOs did not lose the chance to make seizures
and earn points towards their performance appraisals, and the difference between working
only on trucks and working on cars and trucks (as they had before) was not significant.

12.Reorganization: 5 S LIQ {2 F24 #LAA 10X (1986). The Agency reassigned an employee
back to a unit she had worked in before after only three months in her new position. The
change was de minimisbecause the employee had only worked in the unit she was leaving
for three months, the reassignment did not change her pay or grade, her hours were the
same, and the duties of the two positions were very similar. The reassignment did not have
any effect on the employees in the unit she was leaving because the agency reassigned the
employee due to a decrease in workload.

Examples of Changes More Than De Minimis

13.Relocation:! YAGSR {G0FdSa 5SLIQG 2F GKS ! AN C2NOSs !
MissileSystems Ctr., Detachment 12, Kirtland AFB, BANMILRA 166 (2009). An employee
was ordered to move into a smaller office as well as to move out of an office space that he
used to do training sessions and store training equipment. Because of the move, the
employee was unable to effectively communicate training information to other employees
since the computer, telephone, and fax machine at his new office did not work for two
weeks after the move. Also, the employee was not able to do face-to-face training because
of the loss of training space, and he became strained for storage in his office because of the
space the training materials took up. The order to relocate had a negative effect on the
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14.

15.

16.

17.

18.

SYLX 28SSQa FoAfAdGe (2 LISNF2NY KAad OGNFAYAYy3 FR
employment was more than de minimis.

Duties/Tasks:! YAGSR { Gl dSa 5SLIQG 27F (MoSthah AFBJAGZ2 NDS =
64 FLRA 85 (2009). The Agency assigned an employee working as a taxi driver to do daily

security checks on the grounds of the base in addition to his normal job duties. The change

was more than de minimisbecause the employee had to be trained for eight days, drive

over rougher terrain, use more discretion and independent judgment than he used before,

and prepare daily and monthly written reports.

Leave:! YAUGUSR {GF GSa 5 S LEDAIRA 21F(2008KThe AgeNctpendeddaNE = L w{ =
past practice of giving employees four hours of administrative leave to go to Employee
Appreciation Day each year. The Agency's practice of granting administrative leave fostered

& I rodudtive work relationship6 S 6 SSy SYLX 28SSa FyR YIyl 3SYSy
SYLX 28SSa Ay GSN¥ya 2F bY2NltSh IyR 3 @3S GKSY

practice had more than a de minimiseffect on bargaining unit employees' conditions of
employment.

Reorganization: United States Gen. Servs. Adméa.FLRA 341 (2008). The Agency decided

to stop all rotational assignments in its office in Puerto Rico. Because of the decision,

employees could not send their children to a school system run by the Department of

Defense because it was only for families of non-military government personnel who were

2y I NRGFGAZ2Y Ay tdzZSNI2 wiOz2o ¢ KS | dzii K2 NA (i &
employee had ever been required to rotate out of the Puerto Rico office, ending rotational
FadaA3adyyYSyida RAR y2i OKIFIy3dS GKS SyLiXz2essaqQ O
a0K22f | 0O0Saa ¢la Iy STFSOOG GKI G cifidnandy 20 a2
thus, the change had more than a de minimiseffect on employees' conditions of

employment.

K
d

Training: AFGE b I G Qf . 2 NR SHLRA446 Ki3N.P53 (2006 Podeyfulng nted & d
{ardsSasz 5S5LIQG 2F 1 2YStlFyR {SOdz2NAGe&zX . 2NRSNJ |
Customs and Border Prot., Wash., DBCFLRA 943 (2005). The Agency changed the

number of hours of remedial firearms training for employees from eighty hours to eight

hours. The D.C. Circuit Court overruled the Authority and held that the change was more

than de minimis At least one officer became eligible for termination because of his

deficiency in firearms training; the change drastically reduced every probationary officer's

ability to remedy a firearms deficiency; and no equivalent training program for firearms was

implemented.

Reorganization:! YA GSR { G 0Sa 5 8M&iCt2Ravendartts Kdeoy a ! T T A
FLRA 315 (2004). The Agency reassigned two nurses to a different unit. The unit the nurses

were originally assigned to was open on the weekends, giving them the chance to earn a

pay differential and overtime. The unit the Agency reassigned them to was closed on the

weekends. While the nurses were not guaranteed weekend hours in the original unit, the
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19.

20.

21.

22.

23.

24,

lost chance to earn pay differential and overtime was reasonably foreseeable to the Agency
when it made the reassignment.

Reorganization & Relocation: Pension Benefit Guaranty Corg@ FLRA 48 (2003). The
Agency ordered employees to be reassigned and relocated. The effects were greater than
de minimisbecause it was reasonably foreseeable that the reassignment would cause one
of the employees to travel less, make overtime less available, and result in the employee
having to give up her laptop. Also, it was reasonably foreseeable that the employees would
lose access to a window and have smaller office spaces because of the relocation.

Duties/Tasks:! YAGSR {GFdSa 5SLIQG 2F GKS ! ANJ C2NOS=:

Station, Willow Grove, B&7 FLRA 852 (2002). The Agency began requiring its lead security
guards to do shift supervisor duties if the shift supervisor was gone. Although the new
policy only affected three guards in a bargaining unit of 240 employees, the new duties
were a significant addition to their duties, and it was reasonably foreseeable that they could
affect the relative qualification for promotion of all bargaining unit employees.

Relocation:! ®{ ® 5 S Ld@dury,2R56 KLRA $06 (2000). The Agency moved nine
bargaining unit employees from the ninth to the third floor. The change was more than de
minimisbecause of the problems that happened during the move. Some computers did not
work, employees were denied security access to get computer files, and one employee was
originally denied storage cabinets to replace the storage cabinets she lost in the move.

Certification & Training:! ®{ ® 5uSticgQINSNVASH., DAG55 FLRA 93 (1999). The
Agency adopted a "side-handle baton" as a standard intermediate use-of-force weapon for
Border Patrol Agents and began a mandatory training program for use of the weapon.
Before, a "straight baton" was optional equipment for the agents. The new training
program had a foreseeable impact that was more than de minimisbecause the program had
mandatory certification and refresher training requirements, employees could not carry the
side-handle baton if they did not successfully complete the certification class, and
employees could be disciplined if they failed to properly use the side-handle baton.

Job Status & Benefits: Air Force Materiel Commang4 FLRA 914 (1998). The Agency
decided to offer voluntary separation incentive pay (VSIP) to employees so the Agency
could offer those positions to interns. The VSIP program had more than a de minmiseffect
on conditions of employment because the decision whether or not to accept a VSIP affected

SYL)X 28S8SaQ LINBaSyid FyR FdzidzZNBE 2206 aial idza

Duties/Tasks: SSA, Malden Dist. Offjcel FLRA 531 (1998). The Social Security
Administration reassigned duties from the Operations Supervisors to the Claims
Representatives (CRs). The reassignment was more than de minimisbecause the CRs had to
spend an average of 10 minutes on 1 to 2 cases each day to do the new duties, and the CRs
had not performed the duties before.
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25.

26.

27.

28.

29.

30.

Duties/Tasks: SSA, Gilroy Branch Office, Gilroy,, GRIELRA 1358 (1998). The Agency began

requiring Claims Representatives (CRs) to do six claim interviews on Friday. Before, CRs

used Fridays to do adjudication work on claims they had already done. The loss of

adjudication time resulted in increases in voluntary overtime and affectedthe CRsQ | 0 A f A (G &
manage and control their workload. The change also affected the CRs' Friday lunch periods

and the way they scheduled leave. Also, it was reasonably foreseeable that the change
g2dZZ R FRR ' AAIYATFTAOIY(d ydzYae&N 2F | LILRAYGYSy

Equipment:D{ ! £ bl 4 Qf / FLIAGFE wS3A2PIFRLCER®G)E N2 G & {
The Agency ended its practice of allowing police officers to carry their weapons between

home and work and instead, required officers to return their weapons to a work location at

the end of their shifts and pick up the weapons at the beginning of the next shift. The

change was more than de minimisbecause it would take from 2 to 90 minutes per shift for

an officer to return his weapon, depending on his place in line.

Procedures for Performance Appraisal: United States EOCWash., D.C48 FLRA 306

(1993). The Agency revised its performance appraisal system. Before, the Agency gave

SYLX 28SSa al NBlFaz2ylrotS 2LILRNIdzyAdeéd G2 A YLN
Under the new standard, employees would have a limit of 30 to 90 days to reach an

acceptable level of performance. This change was more than de minimisbecause it was

reasonably foreseeable that there could be a considerable difference in the length of

periods allowed for improvement after the new policy took effect, and this change would

FFFSOG GKS SYLX 2npSvErde®. | OAT AGE (2 &aK2g

Tour of Duty (Daily): Veterans Admin. Med. Ctr., Phoenix, AfiZ.FLRA 419 (1993). The

Il 3Sy0é OKIyYy3aISR |y SYLX 2eSS8Qa RIAf&@ G2dz2NJ 2F F
end one hour later, causing him to be unable to report to a second job. The one-hour

change was more than de minimissince it was reasonably foreseeable that the change

g2dzf R I FFSOG GKS SYLX28SSQa 2dziaARS | OUAGAGA
commitments. It was irrelevant that the change affected only one employee and that the

effect of the change was felt outside the workplace.

Reorganization: INS, Border Patrol Del Rio, T@X.FLRA 225 (1993). The Agency shut down
an organizational unit because there was not enough work to do in the unit. Even though
there were only 1 to 2 bargaining unit employees working in the unit, the change had a
more than de minimiseffect on the employees who were or would have been assigned to
the unit. The employees who might have been assigned to the unit could be required to
work weekends and on less desirable shifts, to wear uniforms, to rotate frequently from
one assignment to another, and would have less of opportunity chance to perform the
specialized work available in the unit, which could have an effect on performance ratings.

Tour of Duty (Weekly): Veterans Admin. Med. Ctr., Prescott, AdB.FLRA 471 (1992). The
Agency changed the days of the week the employees were required to report for duty. If an
agency changes the days on which an employee is required to report to work as part of the
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31.

32.

33.

34.

35.

36.

employee's regularly established weekly tour of duty, that change has more than a de
minimiseffect because it will disrupt responsibilities and commitments that the employee
has made based on the previously scheduled days off.

Parking: Bureau of Engraving and Printing, Wash., DLCELRA 575 (1992). The Agency
changed its parking arrangements when it reassigned day shift employees, carpools, and
vanpools to off-site facilities. The change was more than de minimisbecause the off-site
parking was not secured, except for a parking attendant, and it was .7 miles from the
facility, a 15-minute walk.

Tour of Duty (Daily): Air Force Accounting and Fin. Ct., Denver, GAGLRA 1196 (1991).
The Agency implemented a duty roster that required employees to adjust their arrival times
for up to two hours and their departure times for up to two and one-half hours for
weeklong periods throughout the year on a rotating basis. Before, under a flextime
program, employees could choose their arrival and departure times.

Procedures for Assigning Work & Reorganization: HHS, SSA, Baltimore, W4l FLRA 1309
(1991). The Agency implemented a reorganization plan. Before the reorganization, the
Agency maintained a log was to equalize the distribution of interviews assigned to Claims
Representatives (CRs) based on difficulty. After the change, the Agency distributed work
without considering the type of claim it was assigning. The reorganization also eliminated a
teleclaims unit and incorporated the work into a preexisting walk-in claims unit. Because
the reorganization plan changed the previous method of equalizing claims and required all
CRs to handle teleclaims in addition to walk-in claims, the change was more than de
minimis

Job Status & Benefits: Ogden Air Logistics Center, Hill AFB, |talfLRA 690 (1991). The
Agency changed on-call employees to non-pay status due to a lack of funding and work. The
change to non-pay status had more than a de minimiseffect on employees because on-call
employees lost money, unearned service credit, and benefits.

Equipment: Justice, INS, BordBatrol, El Paso, Te89 FLRA 1325 (1991). The Agency
stopped paying Border Patrol agents to have their vehicles cleaned twice a month, and
when the vehicle underwent scheduled maintenance. Because the vehicles were driven
over unpaved dirt roads and were exposed to large amounts of dirt and dust, the change
was more than de minimis

Benefits: Def. Logistics Agency, Def. Depot Tracy, Tracy3@&aLRA 999 (1991). The
Agency decided to contract out the Employee Assistance Program (EAP), which assisted
employees with problems relating to drug and alcohol abuse. Before, the EAP provided in-
house assessment and referral services as well as assigned peer counselors to give follow-up
support. After the Agency contracted out the EAP, employees were required to seek
assistance by calling a toll-free telephone number, help was not always available
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37.

38.

39.

40.

41.

immediately, and peer counselors were not assigned to new clients to give follow-up
support.

Duties/Tasks & Discipline: Treasury, Customs Serv., Wash,, 3IBELRA 875 (1990). The

1 3Sy 08 Ad3adzSR | RANBOUADEBRBA A NRY B2 3 YVIBINE & S €
or other agency representatives trying to do an audit, investigation, survey, or evaluation.

The Agency could discipline employees for failing to follow the directive. Because the

directive assigned additional duties to the employees with respect to audits, investigations,

surveys, and evaluations, and subjected employees to expanded discipline for failing to

perform these duties, the change was more than de minimis

Relocation: HHS.SSA, Baltimore, M8k FLRA 655 (1990). The Agency changed bargaining
dzy Al SYLX 28S85$S8SaQ aSraAay3da FaardayyvySyidao tKS ST
not show the change was more than de minimisbut other factors did, including the move
ofone-F2dzNIK 2F Fff dzyAl SYLIX28SSa yR 2yS SYLX

Breaks: HHS, SSA, Baltimore, M&#t FLRA 765 (1990). The Agency changed its break policy.

The new policy required: (1) claims representatives (CRs) to notify their supervisor when

taking a break; and (2) all other employees (non-CRs) to notify their supervisor and give a

reason when taking a break outside their scheduled break period. Employees could be

disciplined and considered AWOL if they failed to follow the break policy. Before the

change, the CRs could take their breaks when they chose, non-CRs did not have to give a

reason for the change in break time, andthenon-/ wa Q Yy 2 UG A FA Ol (sho2 Yy NBIj dzA |
strictly enforced. The new break policy was more than de minimis

Reorganization & Relocation: HHS, SSA, Baltimore, Mgl FLRA 651(1988). The Agency
adopted a Front End Interviewing (FEI) plan for its Claims Representatives, which required it
to change the workflow procedures for servicing claims and to revise the floor plan. Before
the change in workflow procedures, all duties were done at the representative's assigned
work-desk and the workday was a mix of interviewing claimants, working on the
adjudication of claims, and other case processing. After the change, employees could be
assigned to an entire day of interviewing or an entire day of non-interviewing duties. The
revised floor plan affected how the Agency assigned interviews to individual employees, the
length of the assignments, reliefs, and the responsibility for keeping interview desks fully
equipped. The floor plan also affected heating, lighting, ventilation, safety, noise, security,
and work interruption and inconvenience during construction.

Reorganization: HHS, Family Support AdmiB0 FLRA 346 (1987). The Agency created a

Work Programs Division in its Office of Family Assistance. To staff the new division the

Agency reassigned employees whose specialty was work programs or whose functional area

was similar to the tasks performed in work programs. But as part of the reassignment,

several employees were required to do different work under different supervision, undergo

training, andtravel. ¢ KS NB I 4aA3JyYSyld KIFIR GKS LRGSYGALFf |
promotional opportunities and negatively affect their performance ratings. The Authority
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distinguished this case from5 S LIQ I 2 F24 HLAA 03, 405-§811986) (SSA noting
that unlike the employees in SSAseveral of the employees in this case had never
performed the specific duties or functions assigned to them in the Work Programs Division.

42. Parking: Customs Service, Wash., D28.FLRA 307 (1987). As part of a special operation
plan the Agency permanently prohibited Customs Inspectors from parking in a lot that was
used by the Agency for inspecting vehicles. Before the prohibition, the Agency had banned
parking in the lot during special operations, but had always lifted the bans when the special
operation was over. Continuing the parking prohibition past the time that it was actively
used for the special operation was more than a de minimischange.

43. Reorganization: Customs Serv., Wash., DZ9.FLRA 307 (1987). The Agency reassigned
Customs Inspectors on a voluntary basis to a detail not to go over 120 days. The
reassignment of the Customs Inspectors had a substantial impact on those the Agency
selected and those the Agency did not select. The Customs Inspectors assigned to the detail
had changing shifts (as opposed to an assigned shift for an entire month) and the Agency
deleted them from the overtime pool. Those not assigned to the detail were had more
overtime obligations, forfeited scheduled days off because there were fewer Customs
Inspectors in the unit, and were at a disadvantage for promotion.

44. Relocation: IRS, Wash., D,Q7 FLRA 664 (1987). For a sixty-day period, the agency
reassigned 20 Revenue Officers (ROs) from various posts in Denver to a call site located 12-

Mc YAfSA 2dziaARS 2F 5SY@SNXP ¢KS NBIFaairayyvYSyd

miles. The reassignment also altered work schedules and lunch breaks. At their permanent
posts in Denver, the ROs were on flexible hours with 45 minutes for lunch. At the call-site,
they were placed on the 8:00 a.m. to 4:30 p.m. shift with 30 minutes for lunch. The actual
impact and the reasonably foreseeable impact of the reassignment was more than de
minimis

45. Duties/Tasks: HSS, S$26 FLRA 344 (1987). The Agency implemented a study to review
samples of benefits being paid to claimants under the Social Security and Supplemental
Security Income programs. The effects of the study were more than de minimisbecause the
study was to last at least a year, it required Quality Review Analysts (QRAs) to get and
record more information in 10 percent of their cases, and it was reasonably foreseeable
that the additional time required by the study would affect the performance of the QRAs.

46. Equipment:5 SLIQU 2F 5STodX | AN C2NOSGkla!28 MNSAGI2 NO S

(1987). The Agency installed a third degreaser in its Plasma Spray Unit. The change was
more than de minimisbecause the conditions at the time the degreaser was installed could
create health hazards for employees working near a degreaser. The Agency was expected
to know about conditions in the work environment that could create health hazards for
employees.
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47. Certification: Veterans Admin., Veterans Admin. Med. Ctr., Muskogee,, QKIBLRA 875
(1987). The Agency changed the clinical privileges of two doctors. After the privileges were
changed, the doctors were only allowed to perform general medical and minor surgical
procedures. Their former privileges allowed them to perform in areas of surgical specialty.
The change in clinical privileges had a significant effect on the two physicians' professional
well-being and on their professional credentials. The change was permanent and the
physicians suffered limitations in their future assignments and in their retention standing at
the hospital.

48. Relocation: Environmental Prot. Agenc35 FLRA 787 (1987). The Agency relocated twelve
employees and reorganized their working space. Even though the move was a short
distance, the change was more than de minimisbecause the new offices were smaller, the
available space for storing files was much less, and there was more noise in the new
location.

49. Certification: Army and Air Force Exch. Sg28.FLRA 740 (1987). The Agency expanded the
class of employees whose driving records were verified. Before the expansion, the Agency
2yt e GSNAFASR (KS NBO2 NReANP2A TR ER NASKIANE Seakt2  201KS
more than de minimisd SOl dza S | FGUSNJ 1KS SELI yarzys GKS 1z
driving records, and the Agency disciplined two employees as a result.

50. Job Status: Air Force, Headquarters, Air Force Logistics Command, Viragterson AFB
Base, @io, 25 FLRA 541 (1987). The Agency implemented a moratorium on the permanent
promotion of certain General Schedule-332 unit employees. Before the moratorium, the
Agency had used temporary promotions in some situations, but it normally gave
promotions on a permanent basis. The moratorium on permanent promotion was more
than a de minimischange. It was reasonably foreseeable that some employees who would
ordinarily have received permanent promotions would not receive them during the
moratorium and would be ineligible for grade and pay retention in the event of an
involuntary downgrade.

51. Reorganization: IR$24 FLRA 999 (1986). The Agency implemented a program entitled
GLYAUGNHzZOG02N) hLILIR NI dzyAGASa gA0GK |1 AAG2NAOH T € @
employees selected for the program were removed to non-bargaining units to partake in
the program for a period of three to nine months. The change was more than de minimis
0S0FdzaS GKS LINRBINIY O2dz R KF@S || F2NBaSSIof
workload and on the selected employees' ability to do their duties when they went back to
their bargaining unit positions.

N

52. Duties/Tasks: 5 S LJQLabor2Occupational Safety and Health Adp2isi.FLRA 743 (1986).
The Agency assigned Industrial Hygienists to perform administrative duties for 30-day
periods on a rotating basis. The change was more than de minimisbecause the
administrative duties were either new tasks or ones the Industrial Hygienists had not done
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53.

very often, and the new duties could decrease the time the employees had to do their
normal inspection duties.

Breaks: Veterans #airs W. Los Angeles Med. Ctr., Los Angeles,28&LRA 714 (1986).
¢KS ! 3Sy0e NBf 2 Okrddst a lacdich thyt daslFotSsiciase o HS I |
patient-care area. The change was more than de minimisbecause the change in location
disrupted the work routine of the nurses and made their performance less efficient. Being
further away from the patient-care area meant the nurses were unable to hear calls for
assistance from fellow nurses and the foreseeable result was that nurses would forego
breaks in order to remain in the patient care area and be available in case of an emergency.

Examples of De Minimis Changes

13.

14.

15.

Procedures for Employee Feedback: Deof the Treasury, IRS and'El) 64 FLRA 972

(2010). The Agency changed the content and follow-up process of voluntary employment

surveys. Specifically the agency (1) changed the focus of thesurdS&a FNBY aSYLX 2& S
ardAaFfrOaArzzyéd (G2 aSyYLX 2eSS Syar3asvySyidizé | yR
where it shared the results of the surveys and replaced it with routinely scheduled group

meetings where managers discussed with employees what was expected of them at work,

GKS AYLRNIFYOS 2F GKFG 62N X YR K2g GKIFG g2
The Arbitrator found and the Authority upheld the finding that the change was de minimis
NBFaz2yAy3a GKIF G T2 0dzaAy A noRadverselpalfdciferdpbyeeSin Sy 3 ISy
Fye gleéx aSYLX 28SS Sy3arasSySyie¢ SyO2YLI aaSR
YR GKS OKI y3 Ay GKS YSSGAYy3 aGNHz2OGdzZNB | yR
OKIy3aS SYLX 28SS3aQ O2yRA( thatyaAgredtdrthehdd IS 28 YSYy (i A
minimis

S
S

Procedures for Assigning Work & Duties/Tasks: NTEL) 64 FLRA 462 (2010). The Agency

revised certain provisions in its Internal Revenue Manual. Pursuant to the revisions Revenue

Officers (ROs) were required to perform in-office duties for others as well as themselves on

a rotating basis, as well as to take certain procedures before initiating a contact with a

GFELI @SN ¢ KS ! dzii K2 NildingthatothelfotStingRissighféedt of NB A (0 NI i 2
office duties had only a de minimiseffect because the ROs spent seventy to eighty-five

percent of their time in the office whether or not they were performing the rotating duty,

and the pre-contact procedures had a de minimiseffect because there was little evidence

that they resulted in additional work or would have a foreseeable impact on performance

evaluations.

Duties/Tasks: Deof Homeland Security, Border and Trar8gcurity Directorate, U.S.
Customs and &der Prot, Border Patrol, Tucson Sector, Tucson,, AOZLRA 169 (2004).
The Agency directed aliens arrested at a backlogged station to be transported to a nearby
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16.

17.

18.

19.

station for processing. Prior to the order, agency policy was that each border station
processed the aliens it arrested. The Authority found that the change in policy was de
minimis reasoning that the change did not involve the assignment of either new duties, or
duties that were not previously performed; the agency had taken measures to manage the
additional processing workload; and concerns for exposure to disease, risk of assault by
aliens, and other such risks were an inherent part of an agent's job.

Duties/Tasks: DeRof Homdand Security, Border and Tran§ecurity Directorate, Bureau
of Customs and Border Prgivash, D.C.59 FLRA 728 (2004). The U.S Customs Service
restricted Customs Inspectors from performing in-stream/midstream boarding of vessels
only when authorized and only in extraordinary circumstances. Previously, Customs
Inspectors regularly boarded vessels in-stream/midstream. The General Counsel argued
that the order effectively removed a duty from the job function of customs inspectors and
the ability to earn overtime. The Authority held that the change was de minimigreasoning
that preference for in-stream/midstream boarding as a means to make overtime was largely
a matter of personal preference, it was not reasonably foreseeable that the restriction on
in-stream/midstream boarding would result in a drop in the amount of overtime
compensation available, and the loss of opportunity to perform the function would not
deprive the Customs Inspectors of skills and experience needed for their profession.

Parking: SSA Office of Hearings and Appeals, Charlestdd, 3 FLRA 646 (2003), petition
for review denid sub nom, As$€2 gf Admin Law Judges VLIRA397 F.3d 957 (2005). The
Social Security Administration reduced the number of reserved parking spaces assigned to
the Administrative Law Judges. The Authority found that while the ALJs, at times, had to
park in different spaces as a result of the change, the ALJs continued to have access to
parking at their place of employment; they continued to not have to pay for parking; they
did not lose their "in and out" privileges; they had no difficulty in finding spaces in which to
park; and there was nothing in the record that there would be any additional reasonably
foreseeable effect at the time of the change. The Authority held that the change was de
minimis

Procedures for Organization of Files: SSA Office of Hearings and Appeals, Nashville, Tenn
58 FLRA 363 (2003). The Social Security Administration instituted a new procedure whereby
Administrative Law Judges would receive On the Record (OTR) case files that that were not

d Y NJ StRvhidelsEfife that is organized into various folders, with marked exhibits, an
exhibit list, and page numbers. Previously, all of the case files the ALJs received were

GYFNJ] SR dzLJpe ¢KS ! dziK2NA(G& dzZLJKSft R GKS FTAYRAY

on conditions of employment was not more than de minimisbecause "marking-up" a file
was merelyone method of identifying and locating documents and Senior Staff Attorneys
did identify relevant documents in OTR files prior to forwarding the files to an ALJ.

Relocation: GSA Region 9, San Francisco,.&al FLRA 1107 (1997). An employee was
temporarily moved to another building after the Union complained that she was unable to
properly prepare for an EEO hearing due to a lack of privacy. In the new office the employee
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20.

21.

22

23.

did not have a fax machine, filing cabinet, telephone answering machine, chairs for visitors,
or manuals needed to perform her work. The Authority found that the changes were minor
and the normal consequences of any office relocation that could be handled through
administrative channels. Furthermore, equitable considerations supported a conclusion that
the effect of the move was de minimisas the move was temporary and in response to a
request from the Union that she be relocated.

Reorganization: Portsmouth Naval Shipyard, PortsmouthiNI5 FLRA 574 (1992). The
Agency discontinued using unit employees to provide recertification training to other unit
employees. The Union's principal concern with cancelling the recertification training was
that the trainers would be more vulnerable to inclusion in a forthcoming reduction-in-force.
The Authority found that there was no indication that any reduction in the number of
trainers would be required and thus, it was not reasonably foreseeable that the cancellation
of recertification training increased the vulnerability of the trainers. Accordingly, the change
was de minimis

Procedures for Assigning Work: HHS SSA Baltimore, M., 36 FLRA 655 (1990). The Agency
changed the assignment of claims serviced by its Claims Representatives (CRs) and Claims
Development Clerks (CDCs). The Agency used an alphabetical assignment system, whereby
each CR and each CDC was assigned a specific portion of the alphabet of claimants to
service; as such, each CR overlapped with a corresponding CDC in the cases each one
handled. The Authority found that the only impact of the change in the alphabetical
assignment was that different CRs and CDCs would be required to work with each other.
Noting that there had been no showing that, apart from employees' personal preferences,
the employees' accomplishment of their work depended in any way on the nature of their
personal relationships, the Authority held that the effect of the change in the alphabetical
assignment system was not sufficient to establish that the effects of the change were more
than de minimis

.Duties/Tasks: DepQaf Labor, Wash D.C, 30 FLRA 572 (1987). An employee was reassigned

from the position of Mail Clerk to Workers' Compensation Clerk. The positions were the
same except that the new position required the employee to type correspondence. The
Authority noted that even though failure to perform the function of typing correspondence
at a satisfactory level could result in the withholding of within-grade increases and bonuses
or adverse action, the impact of the change was de minimisbecause the typing function
only required about 10% to 20% of her time each day, her former duties were
proportionately reduced, she was not required to learn a new skill, she only needed a
minimal amount of training with some new forms and the use of a word processor, and her
hours, pay, desk location, and opportunities for promotion remained the same.

Relocation: Customs SeryWash, D.C, 29 FLRA 307 (1987). The Agency temporarily
reassigned the Canine Enforcement Officers (CEOs) to work a different lot. The Authority

dzLIKSt R GKS WdzZR3ISQa R&EEMniaisIa rfachingthisitondufosbtheOK Iy 3 S

Judge noted that the new location was less than one minute away from the former lot, the
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24.

CEOs did not lose opportunities to make seizures and earn points towards their
performance appraisals, and while the CEOs were working exclusively on trucks in the new
lot as opposed to both cars and trucks in the former lot, the distinction was not significant.

Reorganization: DegRof HHS SSA 24 FLRA 403 (1986). The Agency reassigned an employee
back to a unit she had previously worked in after only three months because of a decrease
in work in her current unit. The Authority held that the change was de minimisreasoning
that the employee had only worked in the unit she was leaving for three months, the
reassignment did not involve a loss in pay or grade, the reassignment did not change her
hours, and the duties of the two positions were substantially similar. Furthermore, the
reassignment did not have any effect on the employees in the unit she was leaving because
the reassignment was directed as a result of a decrease in workload.

Examples of Changes More Than De Minimis

54.

55.

Relocation: United States Depaf the Air Force, Air Force Materiel Command, Space and
Missile Systems CtiDetachment 12, Kirtland8 N.M, 64 FLRA 166 (2009). An employee
was ordered to move into a smaller office as well as to move out of an office space that he
used to conduct training sessions and store training equipment. As a result of the move to a
new office, the employee was unable to effectively communicate training information to
other employees because the computer, telephone, and fax machine at his new office were
not functional for two weeks following the move. Furthermore, because of the loss of the
training space, the employee was not able to conduct face-to-face training and he became
strained for storage in his office because of the space the training materials took up. The

l dzK2NR G F2dzyR GKIG GKS 2NRSNI 42 NBf201 4GS

to perform his training duties and that the changes in his conditions of employment
resulting from the order were more than de minimis.

Duties/Tasks: United States Depof the Air Force, 355th MSG/CC, Dawenthan A-B Ariz,
64 FLRA 85 (2009). An employee working as a taxi driver was assigned the task of
performing daily security checks on the grounds of the base in addition to his normal job
responsibilities. The Authority held that the new assignment constituted a change in
conditions of employment that was more than de minimis reasoning that it required him to
undergo training for eight days, drive over rougher terrain, exercise higher degrees of
discretion and independent judgment than he previously used, and electronically prepare
daily and monthly written reports on a permanent basis.
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56. Leave: United States Depaf the Treasury, IR62 FLRA 411 (2008). The Agency ended a
past practice of granting employees four hours of administrative leave to attend Employee
Appreciation Day each year. The Authority found that the Agency's practice of granting
administrative leave fostered "a productive work relationship between employees and
management[,]" which benefited employees in terms of "morale" and gave them "a sense
2F GSIY@2N]I ¢ YR (Kdzas S dRiinfrieffectos LINF OGA OS
bargaining unit employees' conditions of employment.

57. Reorganization: United States Gersens. Admin, 62 FLRA 341 (2008). The Agency decided
to terminate all rotational assignments in its office in Puerto Rico. As a result of the
decision, employees were no longer able to send their children to a school system run by
the Department of Defense as availability was f A Y A (it&tRe fathifles odi non-military
government personnel who were on a rotation in Puerto Rico." The Authority noted the
3Syo0eQa I NBdAzYSyd dGKFd 060SOlFdzaS y2 SYLX2@8SS K
Puerto Rico office, terminating rotational assignments did not change the employees'
chance of rotating to another office; however, lost school access was an effect that was not
b2dziaARS (KS a02LSh 2F (GKS | 3SyOeQde RSOAaAAZ2Y
minimiseffect on employees' conditions of employment.

58. Training: Am. Fedd of Go2 Employees, N&Border Patrol Council, FLRA446 F.3d 162
(2006) overruling United States, Dépaf Homeland Secuyit Border and Transfecurity
Directorate, Bureau of Customs and Border Pifash, D.C.60 FLRA 943 (2005). The
Agency changed the number of hours of remedial firearms training provided to employees
from eighty hours to eight hours. The D.C. Circuit Court overruled the Authority and held
that the change was more than de minimisThe Court reasoned that at least one officer
became eligible for termination because of his deficiency in firearms training, the policy
change drastically reduced every probationary officer's ability to remedy a firearms
deficiencyT increasing the likelihood of terminationT and no equivalent training program
for firearms was implemented.

59. Reorganization: United States DR of Veterans Affairs MedCtr., Leavenworth, Kane0
FLRA 315 (2004). Two nurses were reassigned to a different unit. The unit the nurses were
originally assigned to was open on the weekends, giving them the opportunity to earn a pay
differential and overtime; however, the unit they were reassigned to was closed on the
weekends. The Authority noted that while the nurses were not guaranteed weekend hours
in the original unit, the lost opportunity to earn pay differential and overtime was
reasonably foreseeable to the agency when the reassignment was made. Accordingly, the
reassignment was more than de minimis

60. Reorganization & Relocation: Pension Benefit Guaranty Corgn FLRA 48 (2003). The
Pension Benefit Guaranty Corporation ordered the reassignment and relocation of
employees. The Authority held the effects were greater than de minimisfinding that it was
reasonably foreseeable that the reassignment would cause one of the employees to travel
less, make overtime less available, and result in the employee having to give up her laptop.
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61.

62.

63.

64.

65.

Additionally, the Authority held that the effect of the office relocation was greater than de
minimis, finding that it was reasonably foreseeable that the employees would lose access to
a window and have smaller office spaces within which to work.

Duties/Tasks: United States Depof the Air Force, 913th Air Wing, Willow Grove Air Reserve
Station, Wilbw Grove, R., 57 FLRA 852 (2002). The Agency began requiring its lead security
guards to assume shift supervisor duties in the absence of shift supervisors. The Authority

found that although the new policy only affected three guards in a bargaining unit of 240
employees, the new duties were a significant addition to their duties, and it was reasonably
foreseeable that they could affect the relative qualification for promotion of all bargaining

unit employees. The Authority heldhat the effect of the change in lead guard duties was

more than de minimis

Relocation: U.S. De@ df the Treasury, IRS6 FLRA 906 (2000). The Agency moved nine
bargaining unit employees from the ninth to the third floor. The ALJ found and the
Authority upheld the decision that the change was more than de minimisnoting that
several problems occurred with the move itselfT including some computers being
inoperable and the denial of security access to retrieve computer filest and one employee
was originally denied storage cabinets to replace the storage cabinets that she lost in the
move.

Certification & Training: U.S. Deﬁa’ff Justice, IN®Vash, D.C.55 FLRA 93 (1999). The
Immigration and Naturalization Service adopted a "side-handle baton" as a standard
intermediate use-of-force weapon for Border Patrol Agents and instituted a mandatory
training program for use of the weapon. Previously, a "straight baton" was optional
equipment for the agents. The Authority upheld the decision of the ALl that the side-handle
baton training program had a foreseeable impact on unit employees that was more than de
minimis noting that the program had mandatory certification and refresher training
requirements, failure to satisfactorily complete the initial certification or the recertification
course would lead to withdrawing authorization to carry the side-handle baton, and failure
to properly use the side-handle baton could result in disciplinary action.

Job Status & Benefits: Air Force Materiel Commangd FLRA 914 (1998). The Air Force

Materiel Command decided to offer voluntary separation incentive pay (VSIP) to employees

so that their vacated positions could be offered to interns. The Authority held that the VSIP
program had morethanade minmisSF¥FSOU 2y o6F NBFAYy Ay 3 dzy Al
employment, reasoning that the decision whether or not to accept a VSIP had an effect on
employees present and future job status as well as their benefits and compensation.

Duties/Tasks: SSA Malden DistOffice 54 FLRA 531 (1998). The Social Security
Administration reassigned duties from the Operations Supervisors to the Claims
Representatives (CRs). To perform the new duties the CRs had to spend an average of 10
minutes on 1 to 2 cases each day. Furthermore, the CRs had never performed the new
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66.

67.

68.

69.

70.

duties. The Authority found that the reassignment had more than a de minimiseffect on the
SYLX 28SSaQ O2yRAGAZ2Yya 2F SYLX 2eYSydo

Duties/Tasks: S@\, Gilroy Branch Office, Gilroy, CaB FLRA 1358 (1998). The Gilroy Branch

of the Social Security Administration began requiring Claims Representatives (CRs) to

conduct six claim interviews on Friday, where previously Fridays had been used for

adjudication work on claims that had been conducted previously. The Judge found that the

loss of adjudication time resulted in increases in voluntary overtime and impacted the CRs'

ability to manage and control their workload, and the change also affected the CRs' Friday

lunch periods as well as the manner in which they scheduled planned leave. Furthermore, it

was reasonably foreseeable that the change would add a significant number of
FLILRAYGYSyida G2 GKS /waQ g2NJf2FRO 6ffkcs | dzii K2
2F GKS OKIFy3aS 2y dzyAl SYLX 28 8Siininisg2N] Ay3a 02y

Equipment: GSA NatQCapital Region, Fe&rot ServDiv,, Wash, D.C.52 FLRA 563 (1996).

The Agency terminated its practice of permitting police officers to transport their weapons

between home and work and, in lieu thereof, required officers to return their weapons to a

work location at the end of their shifts and pick up the weapons there at the beginning of

the next shift. The Authority found that theeturn of the weapon would vary from 2 to 90

YAYdzi S& LISNJ AaKATFTOXZ RSLISYRAYy3I 2y GKS 2FFAOSNI
l dzi K2NRG& KSfR (G4KS STFSOG 2F (KS OKslmgrdS 2y i
than de minimis

Procedures for Performance Appraisal: United States EOCD.C, 48 FLRA 306 (1993). The
Agency revised its performance appraisal system. Prior to the revision in policy, employees
were given "a reasonable opportunity" to improve performance and to correct deficiencies.
Under the new standard, employees would have a limit of 30 to 90 days to reach an
acceptable level of performance. The Authority found that it was reasonably foreseeable
that there could be a considerable difference in the duration of periods allowed for
improvement after the new policy took effect, and that this change would affect the ability
of employees to show the improvement necessary to correct deficiencies in their work
performance. Accordingly, the Authority found that the change was more than de minimis

Tour of Duty (Daily): Veterans AdminMed. Ctr., Phoenix, Ariz47 FLRA 419 (1993). The
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and end one hour later, causing him to be unable to report to a second job. The Authority

found that the one-hour change was more than de minimis concluding that it was
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Authority noted that it was irrelevant that the change affected only one employee and that

the effect of the change was experienced outside of the workplace of the agency.

Reorganization: INS, Border Patrol Del Rio, JéX FLRA 225 (1993). The Agency shut down
an organizational unit because there was a declining amount of work to do in the unit. The

112


http://www.flra.gov/decisions/v53/53-122.html
http://www.flra.gov/decisions/v52/52-053.html
http://www.flra.gov/decisions/v48/48-026.html
http://www.flra.gov/decisions/v47/47-033.html
http://www.flra.gov/decisions/v47/47-015.html

71.

72
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Authority held that even though there were only 1 to 2 bargaining unit employees working
in the unit and the work in the unit was declining, the change had a more than de minimis
effect on the employees who were or would have been assigned to the unit. The record
supported the finding that employees who might have been assigned to the unit could be
required to work weekends and on less desirable shifts, to wear uniforms, to rotate
frequently from one assignment to another, and would have less of an opportunity to
perform the specialized work available in the unit, which could have an effect on
performance ratings.

Tour of Duty (Weekly): Veterans AdmirMed. Ctr., Prescott, Ariz46 FLRA 471 (1992). The
Agency changed the days of the week the employees were required to report for duty. The
Authority held that if an agency changes the days on which an employee is required to
report to work as part of the employee's regularly established weekly tour of duty, that
change clearly has more than a de minimiseffect on the employee's working conditions as it
will disrupt responsibilities and commitments that the employee has made predicated on
the previously scheduled days off and the effect is reasonably foreseeable at the time the
agency makes the change.

. Parking: Bureau of Engraving and Printing, Wadb.C,.44 FLRA 575 (1992). The Agency

changed its parking arrangements when it reassigned day shift employees, carpools, and
vanpools to off-site facilities. The off-site parking was not secured, except for a parking
attendant, and it was .7 miles from the facility, a 15-minute walk. Accordingly, the Authority
found that the change had more than a de minimiseffect on the employees.

Tour of Duty (Daily): Air Force Accounting and F@t, Denver, Colp42 FLRA 1196 (1991).
The Agency implemented a duty roster that required employees to adjust their arrival times
for up to 2 hours and their departure times for up to 2 and one-half hours for week-long
periods throughout the year on a rotating basis in order to keep all offices open from 6:30
a.m. to 5:30 p.m. Previously, under a flextime program, employees were not restricted in
their choice of arrival or departure time. The Authority found that the change was more
than de minimis

Procedures for Assigning Work & Reorganization: HHS, SSA, Baltimore, MéfL FLRA 1309
(1991). The Agency instituted a reorganization plan. Prior to the reorganization, a log was
maintained to equalize the distribution of interviews assigned to Claims Representatives
(CRs) based on difficulty; however, following the change, work was to be distributed with no
consideration given to the type of claim that was being assigned. Furthermore, the
reorganization eliminated a teleclaims unit and incorporated the work into a preexisting
walk-in claims unit. The Authority held that because the reorganization plan changed the
previous method of equalizing the claims assigned to employees and required all CRs to
handle teleclaims in addition to walk-in claims, the change was more than de minimis

Job Status & Benefits: Ogden Air Logistics Center, Hill AFB, |alfLRA 690 (1991). The
Agency changed on-call employees to non-pay status due to a lack of funding and work. The
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Authority held that the change to non-pay status had more than a de minimiseffect on
employees, reasoning that the change resulted in the on-call employees' loss of
compensation, unearned service credit, and benefit costs and the loss of compensation.

Equipment: Justice, |I§ Border Patrol, El Paso, T&8 FLRA 1325 (1991). The Agency
stopped paying for Border Patrol agents to have their vehicles cleaned twice a month and
when the vehicle underwent scheduled maintenance. The Authority found that because the
vehicles were driven over unpaved dirt roads and thus exposed to large amounts of dirt and
dust, the nature and extent and the reasonably foreseeable effects of not paying for the
cleaning of vehicles was more than de minimis

Benefits: Def. Logistics Agency, Dé&epot Tracy, Tracy, Gal9 FLRA 999 (1991). The
Agency decided to contract out the Employee Assistance Program (EAP), which provided
assistance with problems relating to drug and alcohol abuse. Previously, the EAP provided
in-house assessment and referral services as well as assigned peer counselors to provide
follow-up support. After the EAP was contracted out, employees were required to seek
assistance by calling a toll-free telephone number, sometimes help was not always available
immediately, and peer counselors were not assigned to new clients to provide follow-up
support. The Authority held that the nature and extent of the effects and the foreseeable
effects of the changes in the EAP services on bargaining unit employees were more than de
minimis

Duties/Tasks & Discipline: Treasury, Customs SerWash, DC 38 FLRA 875 (1990). The
Agency issued a directive requiring employees to "tactfully refuse to cooperate" with GAO
or other agency representatives attempting to conduct an audit, investigation, survey, or
evaluation, and subjected employees to discipline for failing to do so. The Authority found
that the directive assigned additional duties to the employees with respect to audits,
investigations, surveys, and evaluations conducted by other agencies and subjected
employees to expanded discipline for failing to perform those duties and therefore,
constituted a change in their conditions of employment that was more than de minimis

Relocation: HHS.SSABaltimore, Md 36 FLRA 655 (1990). The Agency changed the seating
assignments of bargaining unit employees. The Authority noted that while the effect of the
change in seating assignments on employees' working relationships does not establish that

the impact of the changes was more than de minimisother effects of the change, including
themoveofone-F 2 dzZNIIK 2F | ff dzy Al SYLX 28SSa I yR
window, were sufficient to support the conclusion that the changes in seating arrangements
were more than de minimis

Breaks: HHS SSA Baltimore, Ml., 34 FLRA 765 (1990). The Agency changed its break policy,
specifically the notification requirements. The new policy required: (1) claims
representatives (CRs) to notify their supervisor when taking a break; and (2) all other
employees (non-CRs) to notify their supervisor when taking a break at other than their
scheduled break period and to provide a reason. Failure to comply with the break policy
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could result in disciplinary actions and being considered AWOL. Prior to the change in
policy, the CRs could take their breaks when they chose and non-CRs did not have to
provide a reason to their supervisor for the changed break time and the requirement was
not strictly enforced. The Authority held that the new break notification requirements
changed conditions of employment and that the change in break policy was more than de
minimis

81. Reorganization & Relocation: HHS SSA Baltimore, M., 31 FLRA 651(1988). The Agency
adopted a Front End Interviewing (FEI) plan for its Claims Representatives, which required it
to change the workflow procedures for servicing claims and to revise the floor plan. Prior to
the change in workflow procedures, all duties were performed at the representative's
assigned work-desk and the work-day was a mix of interviewing claimants, working on the
adjudication of claims and other case processing work from this location; however, after the
change employees could expect to be assigned to an entire day of interviewing or an entire
day of non-interviewing duties. The revised floor plan affected how interviewing
assignments were made to individual employees, the scheduling and duration of the
assignments, reliefs, and responsibility for keeping interview desks fully equipped with
forms as well as matters involving heating, lighting, ventilation, safety, noise, security and
work interruption and inconvenience during construction. Accordingly, the Authority upheld
GKS ' [wWQa FAYRAYy3Ia G KdninmiskS OKIy3aS 41 & Y2NB

82. Reorganization: HHS Family Support AdmirB0 FLRA 346 (1987). The Agency created a
Work Programs Division within its Office of Family Assistance. To staff the new division the
agency reassigned employees whose specialty was work programs or whose functional area
was similar to the tasks needed to be performed in work programs; however, as part of the
reassignment several of the employees were required to perform different work under
different supervision, to undergo training, and to engage in travel. The Authority upheld the
I [ WQ& T A yrRassighthentioftie @mployKeShad the potential to (1) affect their
career and promotional opportunities, and (2) adversely affect their performance ratings.
Furthermore, the Authority distinguished the case from De[ﬂdﬁ‘ HHS SSA 24 FLRA 403,
405-08 (1986) (SSA noting that like the employees in SSAthe employees in this case were
not asked to perform duties outside of their official position descriptions, but unlike the
employees in SSAseveral of the employees in this case had never performed the specific
duties or functions assigned to them in the Work Programs Division.

83. Parking: Customs SeryWash, D.C, 29 FLRA 307 (1987). As part of a special operation plan
the Agency permanently prohibited Customs Inspectors from parking in a lot that was used
by the agency for inspection of vehicles. Prior to the prohibition, the Agency had banned
parking in the lot during special operations; however, the bans had always been lifted at the
02y Of dzaAaz2y 2F (KS ALISOAIT 2LISNIGA2yd ¢KS I dzi
continuing the parking prohibition past the time that it was actively used for the special
operation was more than a de minimischange.
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84. Reorganization: Customs SerwVash, D.C, 29 FLRA 307 (1987). The Agency reassigned
Customs Inspectors on a voluntary basis to a detail not to exceed 120 days. The Authority
dzLIKSt R GKS WdzR3ISQa T AfyhRcusyoms indpEctord to thekd&ail Nl | & & A 3y
a substantial impact on those customs inspectors that were selected as well as those not
selected for the detail. The Customs Inspectors assigned to the detail were subjected to
changing shifts as opposed to an assigned shift for an entire month and also deleted from
the overtime pool. Those not assigned to the detail were subjected to greater overtime
obligations, forfeiture of scheduled days off due to the depletion of the number of customs
inspectors in the unit, and were put at a disadvantage in the area of promotion.

85. Relocation: IRS, WashD.C, 27 FLRA 664 (1987). For a period of sixty days the agency
reassigned 20 Revenue Officers (ROs) from various posts in Denver to a call site located 12-
Mc YAfSAa 2dziaARS 2F 5SY@SNWP ¢KS NBIFaairayyvYSyi
miles. Furthermore, the reassignment altered the work schedules and lunch breaks; at their
permanent posts in Denver they were on flexible hours with 45 minutes for lunch; but at
the call-site they were placed on the 8:00 a.m. to 4:30 p.m. shift with 30 minutes for lunch.
The Authority found that the actual impact and the reasonably foreseeable impact of the
reassignment on the employees was more than de minimis

86. Duties/Tasks: HSS SSA 26 FLRA 344 (1987). The Agency implemented a study to review
samples of the benefits being paid to claimants under the Social Security and Supplemental
Security Income programs. The Authority held that the effects of implementing the study
were more than de minimisnoting that the study was to last for at least a year, it required
the Quality Review Analysts (QRAs) to collect and record additional information in 10
percent of their cases, and it was reasonably foreseeable that the additional time required
by the study would affect the performance of the QRAs.

87. Equipment: DeQ df Def, Air Force, Air Force Logistits dinker &B Okk., 25 FLRA 914
(1987). The Agency installed a third degreaser in its Plasma Spray Unit. The Authority found
that the nature and extent and the reasonably foreseeable effect of installing the third
degreaser was more than de minimis The Authority based its conclusion on the fact that it
was reasonable to expect that the agency was knowledgeable of conditions in the work
environment that could produce health hazards for employees associated with the
operation of a degreaser, and the literature supported the finding that conditions existing at
the time of installation of the degreaser could produce health hazards for employees
working near a degreaser.

88. Certification: Veterans Admin Veterans AdmirMed. Ctr., Muskogee, Okla25 FLRA 875
(1987). The Agency changed the clinical privileges of two doctors. After the privileges were
changed the doctors were only permitted to perform general medical and minor surgical
procedures; whereas, their former privileges allowed them to perform in areas of surgical
specialty. The Authority found that the change in clinical privileges had a significant effect
on the two physicians' professional well-being and on their professional credentials, noting
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89.

90.

91.

92

93.

94.

that the change was permanent and the physicians suffered limitations in their future
assignments and in their retention standing at the hospital.

Relocation: Environmental ProtAgency 25 FLRA 787 (1987). The Agency relocated twelve
employees and reconfigured their working space. The authority held that the change was
more than de minimisnoting that even though the move was a short distance, the offices
the employees moved into were smaller, the available space for storing files was much less,
and there was much more noise in the new location.

Certification: Army and Air Force Exc®erv, 25 FLRA 740 (1987). The Agency expanded the

class of employees whose driving records were verified. Prior to the expansion, only the
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expanded class included all employees. The Authority agreed with the Judge that the

change was more than de minimisnoting that the expanded policy led to the discipline of

two employees.

Job Status: Air Force, Headquarters, Air Force Logistics Command, Viagterson AB
Base, @io, 25 FLRA 541 (1987). The Agency implemented a moratorium on the permanent
promotion of certain General Schedule-332 unit employees. Prior to the moratorium
temporary promotions had been used in some situations, but promotions were normally
given on a permanent basis. The Authority held that the moratorium on permanent
promotion was more than a de minimischange. The Authority reasoned that it was
reasonably foreseeable that some employees who would ordinarily have received
permanent promotions would not receive them during the moratorium and would be
ineligible for grade and pay retention in the event of an involuntary downgrade.

. Reorganization: IRS 24 FLRA 999 (1986). The Agency implemented a program entitled
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employees selected for the program were removed to non-bargaining units to partake in

the program for a period of three to nine months. The Authority found that it was

reasonable to conclude that the program could have a foreseeable impact on the workload

of remaining employees as well as on the selected employees' ability to perform their

duties upon return to their bargaining unit positions. Accordingly, the Authority held that

the change was more than de minimis

Duties/Tasks: DeQdf Labor, Occupational Safety and Health Adp2i FLRA 743 (1986).
The Agency assigned Industrial Hygienists to perform administrative duties for 30-day
periods on a rotating basis. The Authority held the change was more than de minimis
noting that the administrative duties required them to perform new tasks or ones they had
only performed on an infrequent basis, and the new duties could decrease the time the
employees had to accomplish their normal inspection duties.

Breaks: Veterans Affairs \WLos Angeles Medlr., Los Angeles, Cal4 FLRA 714 (1986).
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proximity to the patient-care area. The Authority held that the change was more than de
minimis relying on the finding that the change of location of the break room disrupted the
work routine of the nurses and made the performance of their duties less efficient. Being
farther away from the patient-care area meant the nurses were unable to hear calls for
assistance from fellow nurses and the foreseeable result was that nurses would forego
breaks in order to remain in the patient care area and be available in case an emergency
situation should arise.
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