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- INTRODUCTION

The Federal Labor Relations Authority (FLRA) is an independent agency responsible for
directing the labor-management relations program for 1.9 million non-postal Federal
employees world-wide, nearly 1.1 million of whom are exclusively represented in
approximately 2,200 bargaining units. The FLRA is charged by the Federal Service Labor-
Management Relations Statute (the Statute) with: providing leadership in establishing policies
and guidance relating to Federal sector labor-management relations; resolving disputes arising
among Federal agencies and unions representing Federal employees; and ensuring compliance
with the Statute.

The FLRA fulfills its statutory responsibilities through its three primary operational
components -- the Authority, the Office of the General Counsel and the Federal Service
Impasses Panel. It also provides full staff support to two other organizations -- the Foreign
Service Impasse Disputes Panel and the Foreign Service Labor Relations Board.

The FLRA Twenty-third Annual Report covers the agency's operations and activities from
October 1, 2000 to September 30, 2001.
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PRESIDENTIAL APPOINTEES OF THE FLRA

MEMBERS OF THE AUTHORITY
CHAIRMAN

Dale Cabaniss was designated Chairman by President Bush on March 8, 2001. Ms. Cabaniss was
nominated by President Clinton and confirmed by the United States Senate as a Member ofthe Authority
to a 5-year term in December 1997. Before joining the FLRA, Ms. Cabaniss was a professional staff
member on the Senate Appropriations Subcommittee for Labor and Health and Human Services, serving
as the principal legal advisor to the Chairman, Ted Stevens of Alaska. Member Cabaniss also served as
the Chief Counsel for the Senate Governmental Affairs Subcommittee on Post Office and Civil Service.
In addition, she worked for Senator Frank Murkowski of Alaska as his Legislative Director and Legislative
Assistant. Ms. Cabaniss received aB.A. fromthe University of Georgiaand aJ.D. from Columbus School
of Law at the Catholic University in Washington, D.C.

MEMBERS

Tony Armendariz’ was nominated by President Bush and confirmed by the United States Senate as a
Member of the Authority in July 2001 to a 5-year term. Mr. Armendariz had previously been a Member
ofthe Authority from December 1989 to March 1997. Prior to joining the Authority, Mr. Armendariz was
General Counsel of the University System of South Texas, which comprised Corpus Christi State, Texas
A &1, and Loredo State Universities. After the University Systemmerged with Texas A & M University
Systemin 1989, Mr. Armendariz became Assistant General Counsel in charge of litigation for the second
largest university systemin the State of Texas. For four years, he was amember ofthe staff ofthe Texas
Attorney General’s Office. While living in Caracas, Venezuela, Mr. Armendariz was associated with a law
firm and also represented U.S. companies in that country. Mr. Armendariz holds a B.S. degree from
Trinity University in San Antonio, aJ.D. degree from St. Mary’s University School of Law, and a Master’s
degree in Comparative Law from Southern Methodist University. He also studied law at the School of
Law of the Universidad Catolica Andres Bello in Caracas.

Carol Waller Pope was nominated by President Clinton and confirmed by the United States Senate as
aMember ofthe Authority in October 2000 to a S5-year term. Ms. Pope, a career Federal employee, had
been the Assistant General Counsel for Appeals, for the FLRA Office of the General Counsel. Priorto
that, Ms. Pope served as Executive Assistant to the General Counsel, and before that as an Attorney in
the FLRA’s Boston Regional Office. Before joining the FLRA, Ms. Pope was employed with the U.S.
Department of Labor, Office of the Solicitor, Employee Benefits Division, Washington, DC. Ms. Pope

hasaB.A. degree from Simmons College, and aJ.D. degree fromNortheastern University School of Law,
both of which are located in Boston, Massachusetts.

Donald S. Wasserman served as Authority Member until July 2001.
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THE GENERAL COUNSEL

Joseph Swerdzewski served as General Counsel until March 2001. David Feder served as Acting General

Counsel for the remainder of the Fiscal Year, in accordance with the provisions of the Federal Vacancies
Reform Act of 1998.2/

FEDERAL SERVICE IMPASSES PANEL

MEMBERS OF THE PANEL
CHAIR

Bonnie Prouty Castrey was appointed to the Panel by President Clinton in January 1995. She was

reappointed in January 2000, at which time she was designated Panel Chair. Ms. Castrey served onthe
Panel until January 7, 2002.

Stanley M. Fisher was appointed to the Panel by President Clinton in December 1994, and reappointed
January 1997. Mr. Fisher served on the Panel until January 7, 2002.

Edward F. Hartfield was appointed to the Panel by President Clinton in October 1994, and reappointed
in January 1999. Mr. Hartfield served on the Panel until January 7, 2002.

Mary E. Jacksteit was appointed to the Panel by President Clinton on January 23, 1995, and
reappointed in January 1999. Ms. Jacksteit served on the Panel until January 7, 2002.

Marvin E. Johnson was appointed to the Panel by President Clinton in October 1999. Heserved onthe
Panel until January 7, 2002.

David J. Leland was appointed to the Panel by President Clinton in January 2000. He served on the
Panel until January 7, 2002.

John G. Wofford was appointed to the Panel by President Clinton in October 1999. He served on the
Panel until January 7, 2002.

5U.S.C. §§3345-49d.



FLRA: AN ORGANIZATIONAL OVERVIEW

THE AUTHORITY

The Authorityis a quasi-judicial entity with three full-time Members who are appointed for 5-year terms
by the President with the advice and consent ofthe Senate. The President designates one Member to serve
as Chairman ofthe Authority and as the Chief BExecutive and Administrative Officer of the FLRA. The
Chairman of the Authority also serves as Chairman of the Foreign Service Labor Relations Board.

The Authority adjudicates disputes arising under 5 U.S.C. §7101 et. seq. (the Statute) deciding cases
concerning the negotiability of collective bargaining agreement proposals, unfair labor practice (ULP)
allegations, representation petitions, and exceptions to grievance arbitration awards. Inaddition, consistent
with its statutory responsibility to provide leadership in establishing policies and guidance to participants
in the Federal labor-management relations program, and as part of the Collaboration and Alternative
Dispute Resolution (CADR) Program, the Authority assists Federal agencies and unions in understanding
their rights and responsibilities under the Statute and resolving their disputes through interest-based
problem-solving rather than adjudication.

In addition to the three Member Offices, the Authority component of the FLRA houses the Office of
Administrative Law Judges, the Collaboration and Alternative Dispute Resolution Office, the Office ofthe
Solicitor, the Office of the Executive Director, and the Office of the Inspector General.

Offices of the Chairman and Members: The Offices of the Chairman and Members each
consist of a Chief Counsel who supervises a staff of attorney-advisors, labor relations
professionals, and administrative staff responsible for preparing predecisional memoranda and
assisting in the preparation of case decisions that are reviewed and approved by each Member.
Staffmembers in the offices of the Chairman and Members also provide training on behalf of the
FLRA and participate in intervention activities carried out through the CADR Program. The
Office of the Chairman serves as the Agency contact for congressional and media affairs. The
Case Control Office, within the Office of the Chairman, manages the Authority’s docket and is the
official custodian of the Authority's case records.

Office of Administrative Law Judges: The FLRA Administrative Law Judges are appointed
by the Authority to conduct hearings and render recommended decisions in cases involving alleged
unfair labor practices. Inaddition, the Judges render decisions involving applications for attorney
fees filed pursuant to the Back Pay Act or the Equal Access to Justice Act, and other matters as
directed by the Authority. The decisions ofthe Judges may be affirmed, modified, orreversed in
whole or in part by the Authority. Ifno exceptions are filed to a Judge’s decision, the Authority
adopts the decision, which becomes final and binding on the parties.




Collaboration and Alternative Dispute Resolution Office: The CADR Program uses a
variety of collaboration and alternative dispute resolution techniques at all steps of processing the
labor-management dispute process -- frominvestigation and prosecution to the adjudication of
cases and resolution of bargaining impasses. In addition, CADR coordinates facilitation and
training activities to assist labor and management in developing constructive approaches to
conducting their relationship. As a unified program, CADR activities are carried out in all

components ofthe FLRA. The CADR Office oversees and coordinates the FLRA efforts in this
area.

Office of the Solicitor: The Office of the Solicitor represents the FLRA in court proceedings
before all United States Courts, including the U.S. Supreme Court, U.S. Courts of Appeals, and
Federal District Courts. The Office also serves as the agency in-house counsel, providing legal
advice to all FLRA components. And, the Solicitor serves as the agency’s Designated Agency
Ethics Officer.

Office ofthe Executive Director: The Office ofthe Executive Director has overall managerial
responsibility for the FLR A administrative programs, including budget, finance and accounting,
personnel, procurement, administrative services, automated data processing, technical and research
assistance, and library services. The Information Resources Management Division, within the Office
ofthe Executive Director, serves as the contact point for most public inquiries and is responsible
for the production of FLRA publications and research materials, the development and maintenance
of FLRA computer systems, and oversight of library services.

Office of the Inspector General: The Office of the Inspector General is mandated by Public

Law 100-504 of 1978 and the Inspector General Act Amendment of 1988. The Office of the

Inspector General is responsible for directing and carrying out audits, investigations, and internal

reviews relating to the FLRA programs and operations to ensure efficiency and effectiveness. In:
addition, the Office of the Inspector General provides management consultation and recommends

policies and practices that promote the cost effective use of agency resources and prevent fraud,

waste, abuse, and mismanagement. The Inspector General provides independent and objective

evaluations of FLRA operations and is responsible for keeping the FLRA Chairman and Congress

fully informed of vulnerabilities and deficiencies, as well as the need for and progress of corrective

actions.

OFFICE OF THE GENERAL COUNSEL

The Office ofthe General Counsel (OGC) is the independent investigative and prosecutorial component
ofthe FLRA. The General Counsel, who is appointed by the President with the advice and consent ofthe
Senate for a S-year term, is responsible for the management ofthe Office of the General Counsel, including
the management ofthe FLRA’s seven Regional Offices. The OGC investigates and settles or prosecutes
all ULP complaints filed with the FLRA, actively encouraging the use of alternative dispute resolution at
everystep. The OGCreviews all appeals of a Regional Director’s decision not to issue a ULP complaint
and establishes policies and procedures for processing unfair labor practice charges. The General Counsel



also manages and directs all OGC employee activities, including the Regional Directors’ performance of
their delegated responsibilities to process representation petitions and supervise representation elections.

Regional Offiices: The FLRA Regional Offices are located in Atlanta, Boston, Chicago, Dallas, Denver,
San Francisco and Washington, D.C. The Regional Offices investigate and settle or prosecute unfair labor
practice complaints; ensure compliance with all unfair labor practice orders issued by the Authority; receive

and process representation petitions; and provide facilitation, intervention, training, and education services
to the parties.

FEDERAL SERVICE IMPASSES PANEL

The Federal Service Impasses Panel (the Panel) has seven Presidential appointees who serve ona part-
time basis, one of whomserves as Chairman. The Panelresolves impasses between Federal agencies and
unions representing Federal employees arising fromnegotiations over conditions of employment under the
Statute, and the Federal Employees Flexible and Compressed Work Schedules Act of 1982. Ifbargaining
between the parties, followed by mediation assistance, proves unsuccessful, the Panel has the authority to
recommend procedures and to take whatever action it deems necessary to resolve the impasse. The Panel

staffalso supports the Foreign Service Impasse Disputes Panel in resolving impasses arising under the
Foreign Service Act of 1980.

FOREIGN SERVICE LABOR RELATIONS BOARD

The Foreign Service Labor Relations Board (the Board), which is composed of a Chairman and two
Members, was created by the Foreign Service Act of 1980 to administer the labor-management relations
program for Foreign Service employees in the U.S. Information Agency, the Agency for International
Development, and the Departments of State, Agriculture, and Commerce. The Board is supported by
FLRA staff. The FLRA Chairman serves as Chairman ofthe Board and appoints the other two Members,
who serve part-time. The FLRA General Counsel serves as General Counsel for the Board.

There were no cases filed, decided, or pending before the Board at the end of FY 2001.

CHAIRMAN MEMBER MEMBER GENERAL COUNSEL
Dale Cabaniss Tia S. Denenberg Richard I. Bloch Joseph Swerdzewski/
FLRA Chairman Arbitrator Arbitrator David Feder
Washington, D.C. Red Hook, New York  Washington, D.C. FLRA General Counsel
Washington, D.C.
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FOREIGN SERVICE IMPASSE DISPUTES PANEL

The Foreign Service Impasse Disputes Panel (the Disputes Panel) was created by the Foreign Service Act
of 1980. It consists of five part-time Members appointed by the Chairman ofthe Foreign Service Labor
Relations Board (the FLRA Chairman). The Disputes Panelresolves impasses between Federal agencies
and Foreign Service personnel inthe U.S. Information Agency, the Agency for International Development -
and the Departments of State, Agriculture, and Commerce over conditions of employment under the
Foreign Service Act of 1980. The staff ofthe Federal Service Impasses Panel supports the Disputes Panel.

There were no cases filed, decided, or pending before the Disputes Panel at the end of FY 2001.

CHAIRMAN MEMBER MEMBER MEMBER MEMBER

Thomas R. Colosi Marvin E. Johnson ~ Allen L. Keiswetter Vacant2/ David W. Geiss

Public Member FSIP Member Department of State Department of State ~ Department of Labor

Vienna, VA Washington, D.C. ‘Washington, D.C. Washington, D.C. ‘Washington, D.C.
THE AUTHORITY

PROGRAM HIGHLIGHTS

Authority Decisional Activity: InFY 2001, the Authority continued its focus on the strategic planning
goal of providing high quality services that timely resolve disputes in the Federal labor-management
community. Previously, in FY 1999, the Authority concentrated on reducing the number of cases awaiting
merits decision for more than one year. InFY 2000, the Authority set a goal of ensuring that no more than
10 % of cases pending merits review was over nine months old. In FY 2001, the Authority set an even
more stringent goal of reducing the number of cases awaiting merits decision for more than six months. As
of September 30, 2001, nine percent ofthe pending Authority inventory was overage. The Authority also
reduced the period of time for all parties awaiting decisions. The average age ofall pending cases as of
September 30, 2001 was significantly lower than at the end of recent prior fiscal years.

Inadditionto targeting overage cases, the Authority maintained its focus on resolving complex issues, and
establishing comprehensive legal doctrine to help guide parties. In FY 2001, the Authority utilized several
tools to improve the decision making process, including: a case screening mechanismto identify cases for
streamlined processing; techniques to identify relevant case law, issues, and potential problems prior to
decision drafting; and forums in which Authority staff discuss recent case precedent and other issues of
relevance to the Authority’s ongoing work. In order to provide staff with a greater understanding of

Frank Coulter’s term expired during FY 2001. At the time of publication, this position was
vacant.



parties’ perspectives and the role of other agency components, the Authority also detailed Authority staff
to Regional Offices and the Federal Services Impasses Panel. In addition, the Authority continued to
emphasize the quality of its decisions. Authority decisions issued during the most recent five-year period
were the subject of favorable appellate opinions in approximately 87 % ofthe cases, as compared withan
overall favorable rate of only 53 % for Authority decisions reviewed in the preceding 17 years.

Collaboration and Alternative Dispute Resolution Activities: Wherever possible, the Authority
encouraged parties to resolve their disputes by means other than litigation. Authority CADR services were
offered in 100% of pending negotiability appeals that were not dismissed as procedurally deficient. In
particular, the Authority established procedures to have an Authority CADR service provider present
during post-petition conferences in negotiability appeals to facilitate parties’ understanding and use of
CADR services. Authority staffalso participated in cross-component CADR activities to assist parties in
resolving pending disputes. As of September 30, 2001, parties utilized alternative dispute resolution
services in 13 negotiability appeals cases, as well as in one arbitration appeal and one ULP that were
related to pending negotiability appeals. Ofthese, 60% (9 cases) were fullyresolved. Two additional
cases were partially resolved and one other was pending intervention.

Outreach and Training: Throughout FY 2001, the Authority provided significant training and outreach
to the labor-relations community. The Authority established a training initiative to increase the parties’
understanding of the Statute and Authority regulations and procedures with an emphasis on arbitration and
negotiability case.law. The training was intended for those who were new to Federal sector labor-
management relations or who wished to update their skills and knowledge in this area. The Authority set
a goal of conducting at least 30 training sessions in FY 2001. As of September 30,2001, the Authority
exceeded that goal, providing 50 training sessions to approximately 2000 participants. Inaddition to
taking part in the FLRA National Training Conference, staff provided training sessions to groups
representing agencies, unions, and practitioners.

SIGNIFICANT AUTHORITY DECISIONS

Representation Cases

In Dep't of the Army, United States Army Corps of Engineers, Los Angeles Dist., Los Angeles, Cal.,
56 FLRA No. 163, (2000), Local 777 held an election to changeits affiliation from the National Federation
of Federal Employees (NFFE) to the International Federation of Professional and Technical Engineers
(IFPTE), and filed a petition requesting that its certificates of representation be amended to reflect this
change. The Regional Director (RD) found that Local 777 was recognized as the exclusive representative
of separate professional and nonprofessional units of employees. The RD further determined that both units
were not afforded due process in the change of affiliation to IFPTE, because of the inadequacy of the
ballot. Additionally, the RD found that because separate elections were not conducted, the RD could not
determine the wishes of the professional unit with respect to the change in affiliation. Accordingly, the RD
dismissed the petition. The Authority denied the application for review noting that, contrary to the petition's
claim, the RD did not fail to apply established law, and that the RD's decision was not based on clear and
prejudicial error concerning a substantial factual matter.



In United States Dep't of the Navy, Naval Air Warfare Command, Aircraft Div., Patuxent River,
Md., 56 FLRA No. 174 (2000) (Chairman Wasserman concurring), the Authority granted in part, and
denied in part, the Union's application for review ofthe Regional Director's (RD) decision denying the
Union's petition to clarify its existing unit to include a group of unrepresented employees that were
relocated. The Authority found that the RD failed to apply established law in concluding that accretion
principles were not applicable when the RD found that there was no change in Agency operations. The
Authority concluded that because the employees sought in the petition were physically relocated to the
same location where employees in the existing unit were located, there was a change in Agency operations
affecting the appropriate unit criteria of the existing unit. Applying accretion principles to the facts
presented, the Authority found that the employees at issue had not accreted because they were not

sufficiently integrated with the employees in the existing unit so as to share a community of interest for the
purposes of accretion.

In United States Dep't of the Army, United States Army Reserve Command, Fort McPherson, Ga.,
57 FLRA No. 26 (2001), the Authority granted the Agency's application for review of a Regional
Director's (RD) determination in a representation case concerning the RD's application of established law
in ordering clarification of a bargaining unit based upon accretion. The Authority remanded the case to the
RD for further consideration regarding the application of the two elements relevant to a finding of accretion.
Among other things, the Authority instructed the RD concerning the need to determine whether there had
been any change in Agency operations or organization affecting the appropriate unit criteria concerning the
existing bargaining unit. In addition, the Authority's decision set forth guidance to the RD concerning the
RD's determination that the petitioned-for unit was appropriate. In that regard, the Authority discussed the
need for the RD to give further consideration to the factors relevant to finding a community of interest and

to finding that the accreted unit would promote effective dealings and efficiency of Agency
operations.

Unfair Labor Practice Cases

In United States Dep't of the Air Force, 437" Airlift Wing, Air Mobility Command, Charleston Air
Force Base, Charleston, SC, 56 FLRA No. 160 (2000), the Authority adopted, without precedential
significance, an Administrative Law Judge's (ALJ's) finding that an agency’s conduct in reprimanding a union
official and making certain remarks to him violated the Statute. The Authority also adopted the ALJ's
finding that the Agency did not commit an unfair labor practice (ULP) by detailing the official to another
work area and ordering the individual to undergo a drug test and psychiatric evaluation, as these actions
were taken to protect the Agency's employees following threatening remarks made by the official
concerning asupervisor. The Authority held that the General Counsel had not established a prima facie
case of discrimination because the preponderance of the evidence failed to show that the official's union
activity was a motivating factor behind the Agency's actions.

InAFGE, Local 3137, 56 FLRA No. 178 (2000), the Authority adopted the decision of an Administrative
Law Judge (ALJ) dismissing an unfair labor practice complaint filed by the Agency against the Union. The
complaint alleged that the Union failed to comply with the terms of the collective bargaining agreement by
refusing to pay its share of arbitration expenses for a grievance involving a bargaining unit employee. The
agreement provision required the Agency and the Union to bear the fees equally. However, the Union and
the grievant had entered into a side agreement in which the grievant would be held responsible for the fees
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associated witharbitrating the grievance. The ALJ found, and the Authority agreed, that the Union had not
repudiated the parties' collective bargaining agreement, as claimed by the General Counsel, because the
Union's actions were consistent with areasonable interpretation of the side agreement. The Authority also
determined that the General Counsel's reliance on the First Restatement of Contracts, even if properly

raised, did not establish that the union's actions constituted a clear and patent breach of the collective
bargaining agreement.

In Dep't of the Air Force, 315th Airlift Wing, Charleston Air Force Base, Charleston, S.C., 57 FLRA
No. 25(2001) (Chairman Cabaniss dissenting), the Authority adopted an Administrative Law Judge's
(ALJ) decision finding that an Agency's suspension of a Union representative for union activity violated §
7116(a)(1) and (2) of the Statute. The Agency had suspended the representative because, during a dispute
as to whether a bargaining unit employee was entitled to representation at a meeting, the representative had
assumed an intimidating posture so close to asupervisor that there had been some touching. The Authority
rejected a per serule that any touching constitutes "flagrant misconduct,” and based upon its consideration
ofthe facts, concluded that no "flagrant misconduct" occurred. Inso concluding, the Authority adopted the
ALJ's findings that the incident occurred outside the presence of nonsupervisory employees, was impulsive,
and was somewhat provoked by the supervisor. Chairman Cabaniss, in dissent, would have found that the
representative's conduct constituted "flagrant misconduct" or, as an assault and battery, was otherwise

outside the boundaries of protected activity, and was thus unprotected by the Statute. (Judicial review
pending in the D.C. Circuit.)

In United States Patent and Trademark Office, 57 FLRA No. 45 (2001), in a decision consolidating
two unfair labor practice complaints, the Authority held that the Agency violated § 7116(a)(1) and (5) of
the Statute by, among other things, refusing to bargain over union-initiated proposals concerning
performance appraisals and compensation. The Authority noted that the parties were in dispute concerning
whether a term agreement was in effect at relevant times. The Authority agreed with the Agency's
contention that no term agreement was in effect, but rejected the Agency's argument that it was underno
obligation to bargain over union-initiated proposals. The Agency had argued that without an agreement it
would be obligated to bargain over union-initiated proposals only in the context of negotiations for aterm
agreement or inresponse to management-initiated changes. Citing AFGEv. FLRA,114F.3d1214 (D.C.
Cir. 1997), the Authority held the obligation to bargain is not so limited and that, under the circumstances
presented, anagency is obligated to bargain over any negotiable union-initiated proposals submitted outside
the termofan existing collective bargaining agreement. Finding that the Agencyillegally refused to bargain,
the Authority ordered the Agency to bargain and to give any agreement reached retroactive effect. (Judicial
review pending in the D.C. Circuit.)

In United States Dep't of the Air Force, 436™ Airlift Wing, Dover Air Force Base, Dover, Del.,
57 FLRA No. 65 (2001) (Chairman Cabaniss dissenting), the Authority held that an EEQ mediation
session was a formal discussion within the meaning of § 7114(a)(2)(A) of the Statute and that the Agency
violated the Statute by failing to provide the Union with an opportunityto be represented at the mediation
session. The Authority first found that the meeting satisfied all of the requirements of § 71 14(a)(2)(A).
Next, the Authority held that the presence ofa Union representative at the mediation of an BEO complaint
would not violate the EEOC’s regulations or the Alternate Dispute Resolution Act, 5 U.S.C. §571.
Chairman Cabaniss would have adopted the holding of Luke Air Force Basev. FLRA, 208 F.3d221 (on
Cir. 1999), in which the Court found that exclusive representatives do not have the right to attend EEO
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mediation sessions. Inher view, permitting exclusive representatives to attend such meetings would violate
EEO regulations and the Alternate Dispute Resolution Act. Additionally, she would have found that the
discussion at issue in this case did not qualify as a grievance within the meaning of § 7114(a)(2)(A).
(Judicial review pending in the D.C. Circuit.)

In United States Dep 't of the Treasury, United States Customs Serv., Customs Mgt. Ctr., Tucson,
Ariz., 57T FLRA No. 66 (2001) (Member Wasserman dissenting), a consolidated unfair labor practice
case, the Authority first addressed a charge that the Agency violated the Statute by denying the Union the
right to designate the person ofits choice to represent a bargaining unit employee under § 7114(a)(2) of
the Statute. The Authority noted that the presumptive right to designate a particular representative may be
overcome ifthe agency establishes special circumstances that warrant precluding a particular individual from
serving. The Authority concluded that the Judge did not err in finding special circumstances because the
Union’s designated representative was also asubject of the investigation. Member Wasserman, dissenting
as to this part of the decision, would have found that the Agency did not establish special circumstances
because the employee could have been questioned about the allegations which also involved the Union
representative separately from the other allegations. The Authority next addressed a charge that the
Agency violated the Statute by beginning an investigation into conversations between the Union
representative and a bargaining unit employee she was representing. The Agency questioned the unit
employee, and a second employee who was also a Union steward, concerning whether the Union
representative had advised the employee to lie during the course of an earlier investigation. The Authority
stated that an agency may not interfere with the confidentiality of communications between a union
representative and an employee unless the right to maintain the confidentiality of the conversations has been
waived or some overriding need for the information was established. The Authority concluded that in the
circumstances ofthis case, the Judge did not err in finding that the Agency established asufficient need to
justify the two questions asked by the special agent. '

In United States Dep 't of Energy, Oak Ridge, Tenn., 57 FLRA No. 69 (2001) (Chairman Cabaniss
dissenting), an unfair labor practice involving the suspension of a Union official for conduct during the
course of representational activities, the Judge found that, with the exception of one incident, the
Respondent violated the Statute as alleged. With respect to that incident, the Judge found that the
suspension was based on flagrant misconduct because the Union representative had knowingly filed a false
incident report against amanager. The Authority reversed, finding that although the record supported the
Judge’s conclusion that the report was false and made with the intent to injure the manager’s reputation,
based on the totality of the circumstances, the Union official’s action did not constitute flagrant misconduct.
Chairman Cabaniss would have found, in agreement with the Judge, that the Union official’s conduct with
respect to this incident constituted flagrant misconduct.

Negotiability Cases

In NAGE, Local R7-51, 56 FLRA No. 157 (2000), the Authority addressed the negotiability of a
proposal that would require the Agency to deduct $2.00 for use by the Union from each paycheck of
bargaining unit employees who had not joined the Union. The Authority found that the proposal was
contrary to law and dismissed the petition for review. Under government-wide regulations, an employee
may make an allotment from his or her paycheck for various specific purposes, as well as ay legal purpose
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deemed appropriate by the head of the agency. However, an employee may only make an allotment ifhe
or she specifically designates the allottee and the amount of the allotment. Because the deductionwould

bemade without specific designation by the employee of the allottee and the amount to be deducted, the
deduction would be inconsistent with 5 C.F.R. § 550.312(a).

InLF.P.T.E., Local 96, 56 FLRA No. 181 (2000), the Authority addressed and applied portions ofthe
Authority’s Regulations regarding the sequence, purpose, and content of filings in negotiability appeals. At
issue in the case was a miulti-part proposal concerning the relocation of an agency's organizational unit. The
Agency claimed, among other things, that the proposal was outside the duty to bargain because it affected
management's right to determine its organization. The Union did not file a response to the Agency's
statement of position and nothing in the petition for review or its attachments disputed the management
rights claim. The Authority found that the Union's failure to meet its burden of responding to the Agency's
claimwas a concession that the proposal affected management's right to determine its organization. Noting
Authority precedent holding that proposals pertaining to geographical location where employees or
organizational units will conduct an agency's operations concern the exercise of the right to determine
organization, the Authority found that the proposal in the case was outside the duty to bargain.
Consequently, the Authority dismissed the petition for review.

In AFGE, Local 3529 and United States Dep't of Defense, Defense Contract Audit Agency, Cent.
Region, Irving, Texas, 56 FLRA No. 186 (2001), the Authority addressed the negotiability ofa proposal
(Proposal 3) that would require team assignments, assigned work to supervisors, and mandated
consideration of certain data in conducting appraisals. The petition also involved aproposal (Proposal 5)
that would require management to modify the wording of a particular memorandumto reflect the changes
caused by Proposal3. As a preliminary matter, the Authority found not dispositive an earlier Authority
Regional Director (RD) statement that similar proposals were not negotiabl