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the Authority within 20 days after the
date of service of the exceptions or
cross-exceptions, respectively. Opposi-
tions shall state the specific exceptions
being opposed. Oppositions and cross-
exceptions shall be subject to the same
requirements as exceptions set out in
paragraph (a) of this section.

(c) Reply briefs. Reply briefs shall not
be filed absent prior permission of the
Authority.

(d) Waiver. Any exception not specifi-
cally argued shall be deemed to have
been waived.

§ 2423.41 Action by the Authority; com-
pliance with Authority decisions
and orders.

(a) Authority decision; no exceptions
filed. In the absence of the filing of ex-
ceptions within the time limits estab-
lished in § 2423.40, the findings, conclu-
sions, and recommendations in the de-
cision of the Administrative Law Judge
shall, without precedential signifi-
cance, become the findings, conclu-
sions, decision and order of the Author-
ity, and all objections and exceptions
to the rulings and decision of the Ad-
ministrative Law Judge shall be
deemed waived for all purposes. Failure
to comply with any filing requirement
established in § 2423.40 may result in
the information furnished being dis-
regarded.

(b) Authority decision; exceptions filed.
Whenever exceptions are filed in ac-
cordance with § 2423.40, the Authority
shall issue a decision affirming or re-
versing, in whole or in part, the deci-
sion of the Administrative Law Judge
or disposing of the matter as is other-
wise deemed appropriate.

(c) Authority’s order. Upon finding a
violation, the Authority shall, in ac-
cordance with 5 U.S.C. 7118(a)(7), issue
an order directing the violator, as ap-
propriate, to cease and desist from any
unfair labor practice, or to take any
other action to effectuate the purposes
of the Federal Service Labor-Manage-
ment Relations Statute.

(d) Dismissal. Upon finding no viola-
tion, the Authority shall dismiss the
complaint.

(e) Report of compliance. After the Au-
thority issues an order, the Respondent
shall, within the time specified in the
order, provide to the appropriate Re-

gional Director a report regarding
what compliance actions have been
taken. Upon determining that the Re-
spondent has not complied with the
Authority’s order, the Regional Direc-
tor shall refer the case to the Author-
ity for enforcement or take other ap-
propriate action.

§ 2423.42 Backpay proceedings.
After the entry of an Authority order

directing payment of backpay, or the
entry of a court decree enforcing such
order, if it appears to the Regional Di-
rector that a controversy exists be-
tween the Authority and a Respondent
regarding backpay that cannot be re-
solved without a formal proceeding,
the Regional Director may issue and
serve on all parties a notice of hearing
before an Administrative Law Judge to
determine the backpay amount. The
notice of hearing shall set forth the
specific backpay issues to be resolved.
The Respondent shall, within 20 days
after the service of a notice of hearing,
file an answer in accordance with
§ 2423.20. After the issuance of a notice
of hearing, the procedures provided in
subparts B, C, and D of this part shall
be followed as applicable.

§§ 2423.43–2423.49 [Reserved]
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AUTHORITY: 5 U.S.C. 7134.
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SOURCE: 45 FR 3511, Jan. 17, 1980, unless
otherwise noted.

Subpart A—Instituting an Appeal
§ 2424.1 Conditions governing review.

The Authority will consider a nego-
tiability issue under the conditions
prescribed by 5 U.S.C. 7117 (b) and (c),
namely: If an agency involved in col-
lective bargaining with an exclusive
representative alleges that the duty to
bargain in good faith does not extend
to any matter proposed to be bargained
because, as proposed, the matter is in-
consistent with law, rule or regulation,
the exclusive representative may ap-
peal the allegation to the Authority
when—

(a) It disagrees with the agency’s al-
legation that the matter as proposed to
be bargained is inconsistent with any
Federal law or any Government-wide
rule or regulation; or

(b) It alleges, with regard to any
agency rule or regulation asserted by
the agency as a bar to negotiations on
the matter, as proposed, that:

(1) The rule or regulation violates ap-
plicable law, or rule or regulation of
appropriate authority outside the
agency;

(2) The rule or regulation was not
issued by the agency or by any primary
national subdivision of the agency, or
otherwise is not applicable to bar nego-
tiations with the exclusive representa-
tive, under 5 U.S.C. 7117(a)(3); or

(3) No compelling need exists for the
rule or regulation to bar negotiations
on the matter, as proposed, because the
rule or regulation does not meet the
criteria established in subpart B of this
part.

§ 2424.2 Who may file a petition.
A petition for review of a negotiabil-

ity issue may be filed by an exclusive
representative which is a party to the
negotiations.

§ 2424.3 Time limits for filing.
The time limit for filing a petition

for review is fifteen (15) days after the
date the agency’s allegation that the
duty to bargain in good faith does not
extend to the matter proposed to be
bargained is served on the exclusive
representative. The exclusive rep-

resentative shall request such allega-
tion in writing and the agency shall
make the allegation in writing and
serve a copy on the exclusive rep-
resentative: Provided, however, That re-
view of a negotiability issue may be re-
quested by an exclusive representative
under this subpart without a prior
written allegation by the agency if the
agency has not served such allegation
upon the exclusive representative with-
in ten (10) days after the date of the re-
ceipt by any agency bargaining rep-
resentative at the negotiations of a
written request for such allegation.

§ 2424.4 Content of petition; service.
(a) A petition for review shall be

dated and shall contain the following:
(1) A statement setting forth the ex-

press language of the proposal sought
to be negotiated as submitted to the
agency;

(2) An explicit statement of the
meaning attributed to the proposal by
the exclusive representative including:

(i) Explanation of terms of art, acro-
nyms, technical language, or any other
aspect of the language of the proposal
which is not in common usage; and

(ii) Where the proposal is concerned
with a particular work situation, or
other particular circumstances, a de-
scription of the situation or cir-
cumstances which will enable the Au-
thority to understand the context in
which the proposal is intended to
apply;

(3) A copy of all pertinent material,
including the agency’s allegation in
writing that the matter, as proposed, is
not within the duty to bargain in good
faith, and other relevant documentary
material; and

(4) Notification by the petitioning
labor organization whether the nego-
tiability issue is also involved in an un-
fair labor practice charge filed by such
labor organization under part 2423 of
this subchapter and pending before the
General Counsel.

(b) A copy of the petition including
all attachments thereto shall be served
on the agency head and on the prin-
cipal agency bargaining representative
at the negotiations.

(c)(1) Filing an incomplete petition
for review will result in the exclusive
representative being asked to provide
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the missing or incomplete information.
Noncompliance with a request to com-
plete the record may result in dismis-
sal of the petition.

(2) The processing priority accorded
to an incomplete petition, relative to
other pending negotiability appeals,
will be based upon the date when the
petition is completed—not the date it
was originally filed.

[45 FR 3511, Jan. 17, 1980, as amended at 46
FR 40674, Aug. 11, 1981; 51 FR 45753, Dec. 22,
1986]

§ 2424.5 Selection of the unfair labor
practice procedure or the nego-
tiability procedure.

Where a labor organization files an
unfair labor practice charge pursuant
to part 2423 of this subchapter which
involves a negotiability issue, and the
labor organization also files pursuant
to this part a petition for review of the
same negotiability issue, the Authority
and the General Counsel ordinarily will
not process the unfair labor practice
charge and the petition for review si-
multaneously. Under such cir-
cumstances, the labor organization
must select under which procedure to
proceed. Upon selection of one proce-
dure, further action under the other
procedure will ordinarily be suspended.
Such selection must be made regard-
less of whether the unfair labor prac-
tice charge or the petition for review of
a negotiability issue is filed first. Noti-
fication of this selection must be made
in writing at the time that both proce-
dures have been invoked, and must be
served on the Authority, the appro-
priate Regional Director and all parties
to both the unfair labor practice case
and the negotiability case. Cases which
solely involve an agency’s allegation
that the duty to bargain in good faith
does not extend to the matter proposed
to be bargained and which do not in-
volve actual or contemplated changes
in conditions of employment may only
be filed under this part.

§ 2424.6 Position of the agency; time
limits for filing; service.

(a) Within thirty (30) days after the
date of the receipt by the head of an
agency of a copy of a petition for re-
view of a negotiability issue the agency
shall file a statement—

(1) Withdrawing the allegation that
the duty to bargain in good faith does
not extend to the matter proposed to
be negotiated; or

(2) Setting forth in full its position
on any matters relevant to the petition
which it wishes the Authority to con-
sider in reaching its decision, including
a full and detailed statement of its rea-
sons supporting the allegation. The
statement shall cite the section of any
law, rule or regulation relied upon as a
basis for the allegation and shall con-
tain a copy of any internal agency rule
or regulation so relied upon. The state-
ment shall include:

(i) Explanation of the meaning the
agency attributes to the proposal as a
whole, including any terms of art,
acronyms, technical language or any
other aspect of the language of the pro-
posal which is not in common usage;
and

(ii) Description of a particular work
situation, or other particular cir-
cumstance the agency views the pro-
posal to concern, which will enable the
Authority to understand the context in
which the proposal is considered to
apply by the agency.

(b) A copy of the agency’s statement
of position, including all attachments
thereto shall be served on the exclusive
representative.

[45 FR 3511, Jan. 17, 1980; 45 FR 8933, Feb. 11,
1980; 51 FR 45753, Dec. 22, 1986]

§ 2424.7 Response of the exclusive rep-
resentative; time limits for filing;
service.

(a) Within fifteen (15) days after the
date of the receipt by an exclusive rep-
resentative of a copy of an agency’s
statement of position the exclusive
representative shall file a full and de-
tailed response stating its position and
reasons for:

(1) Disagreeing with the agency’s al-
legation that the matter, as proposed
to be negotiated, is inconsistent with
any Federal law or Government-wide
rule or regulation; or

(2) Alleging that the agency’s rules
or regulations violate applicable law,
or rule or regulation or appropriate au-
thority outside the agency; that the
rules or regulations were not issued by
the agency or by any primary national
subdivision of the agency, or otherwise
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are not applicable to bar negotiations
under 5 U.S.C. 7117(a)(3); or that no
compelling need exists for the rules or
regulations to bar negotiations.

(b) The response shall cite the par-
ticular section of any law, rule or regu-
lation alleged to be violated by the
agency’s rules or regulations; or shall
explain the grounds for contending the
agency rules or regulations are not ap-
plicable to bar negotiations under 5
U.S.C. 7117(a)(3), or fail to meet the cri-
teria established in subpart B of this
part or were not issued at the agency
headquarters level or at the level of a
primary national subdivision.

(c) A copy of the response of the ex-
clusive representative including all at-
tachments thereto shall be served on
the agency head and on the agency’s
representative of record in the proceed-
ing before the Authority.

[45 FR 3511, Jan. 17, 1980; 45 FR 8933, Feb. 11,
1980]

§ 2424.8 Additional submissions to the
Authority.

The Authority will not consider any
submission filed by any party, whether
supplemental or responsive in nature,
other than those authorized under
§§ 2424.2 through 2424.7 unless such sub-
mission is requested by the Authority;
or unless, upon written request by any
party, a copy of which is served on all
other parties, the Authority in its dis-
cretion grants permission to file such
submission.

§ 2424.9 Hearing.

A hearing may be held, in the discre-
tion of the Authority, before a deter-
mination is made under 5 U.S.C. 7117(b)
or (c). If a hearing is held, it shall be
expedited to the extent practicable and
shall not include the General Counsel
as a party.

§ 2424.10 Authority decision and order;
compliance.

(a) Subject to the requirements of
this subpart the Authority shall expe-
dite proceedings under this part to the
extent practicable and shall issue to
the exclusive representative and to the
agency a written decision on the alle-
gation and specific reasons therefor at
the earliest practicable date.

(b) If the Authority finds that the
duty to bargain extends to the matter
proposed to be bargained, the decision
of the Authority shall include an order
that the agency shall upon request (or
as otherwise agreed to by the parties)
bargain concerning such matter. If the
Authority finds that the duty to bar-
gain does not extend to the matter pro-
posed to be negotiated, the Authority
shall so state and issue an order dis-
missing the petition for review of the
negotiability issue. If the Authority
finds that the duty to bargain extends
to the matter proposed to be bargained
only at the election of the agency, the
Authority shall so state and issue an
order dismissing the petition for review
of the negotiability issue.

(c) When an order is issued as pro-
vided in paragraph (b) of this section,
the agency or exclusive representative
shall report to the appropriate Re-
gional Director within a specified pe-
riod failure to comply with an order
that the agency shall upon request (or
as otherwise agreed to by the parties)
bargain concerning the disputed mat-
ter. If the Authority finds such a fail-
ure to comply with its order, the Au-
thority shall take whatever action it
deems necessary, including enforce-
ment under 5 U.S.C. 7123(b).

[45 FR 48576, July 21, 1980; 45 FR 49905, July
28, 1980; 46 FR 12191, Feb. 13, 1981]

Subpart B—Criteria for Determin-
ing Compelling Need for
Agency Rules and Regula-
tions

§ 2424.11 Illustrative criteria.

A compelling need exists for an agen-
cy rule or regulation concerning any
condition of employment when the
agency demonstrates that the rule or
regulation meets one or more of the
following illustrative criteria:

(a) The rule or regulation is essen-
tial, as distinguished from helpful or
desirable, to the accomplishment of
the mission or the execution of func-
tions of the agency or primary national
subdivision in a manner which is con-
sistent with the requirements of an ef-
fective and efficient government.
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(b) The rule or regulation is nec-
essary to insure the maintenance of
basic merit principles.

(c) The rule or regulation imple-
ments a mandate to the agency or pri-
mary national subdivision under law or
other outside authority, which imple-
mentation is essentially nondiscretion-
ary in nature.

PART 2425—REVIEW OF
ARBITRATION AWARDS

Sec.
2425.1 Who may file an exception; time lim-

its for filing; opposition; service.
2425.2 Content of exception.
2425.3 Grounds for review.
2425.4 Authority decision.

AUTHORITY: 5 U.S.C. 7134.

§ 2425.1 Who may file an exception;
time limits for filing; opposition;
service.

(a) Either party to arbitration under
the provisions of chapter 71 of title 5 of
the United States Code may file an ex-
ception to an arbitrator’s award ren-
dered pursuant to the arbitration.

(b) The time limit for filing an excep-
tion to an arbitration award is thirty
(30) days beginning on the date the
award is served on the filing party.

(c) An opposition to the exception
may be filed by a party within thirty
(30) days after the date of service of the
exception.

(d) A copy of the exception and any
opposition shall be served on the other
party.

[45 FR 3513, Jan. 17, 1980, as amended at 46
FR 40675, Aug. 11, 1981; 49 FR 22623, May 31,
1984]

§ 2425.2 Content of exception.
An exception must be a dated, self-

contained document which sets forth in
full:

(a) A statement of the grounds on
which review is requested;

(b) Evidence or rulings bearing on the
issues before the Authority;

(c) Arguments in support of the stat-
ed grounds, together with specific ref-
erence to the pertinent documents and
citations of authorities; and

(d) A legible copy of the award of the
arbitrator and legible copies of other
pertinent documents.

(e) The name and address of the arbi-
trator.

[45 FR 3513, Jan. 17, 1986, as amended at 51
FR 45755, Dec. 22, 1986]

§ 2425.3 Grounds for review.
(a) The Authority will review an ar-

bitrator’s award to which an exception
has been filed to determine if the
award is deficient—

(1) Because it is contrary to any law,
rule or regulation; or

(2) On other grounds similar to those
applied by Federal courts in private
sector labor-management relations.

(b) The Authority will not consider
an exception with respect to an award
relating to:

(1) An action based on unacceptable
performance covered under 5 U.S.C.
4303;

(2) A removal, suspension for more
than fourteen (14) days, reduction in
grade, reduction in pay, or furlough of
thirty (30) days or less covered under 5
U.S.C. 7512; or

(3) Matters similar to those covered
under 5 U.S.C. 4303 and 5 U.S.C. 7512
which arise under other personnel sys-
tems.

[45 FR 3513, Jan. 17, 1980]

§ 2425.4 Authority decision.
The Authority shall issue its decision

and order taking such action and mak-
ing such recommendations concerning
the award as it considers necessary,
consistent with applicable laws, rules,
or regulations.

[45 FR 3513, Jan. 17, 1980]

PART 2426—NATIONAL CONSULTA-
TION RIGHTS AND CONSULTA-
TION RIGHTS ON GOVERNMENT-
WIDE RULES OR REGULATIONS

Subpart A—National Consultation Rights

Sec.
2426.1 Requesting; granting; criteria.
2426.2 Requests; petition and procedures for

determination of eligibility for national
consultation rights.

2426.3 Obligation to consult.

Subpart B—Consultation Rights on
Government-wide Rules or Regulations

2426.11 Requesting; granting; criteria.
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