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l. Statement of the Case

Avrbitrator Thomas J. Nowel determined that the
grievants were not entitled to backpay under the Back
Pay Act’ and denied their grievance. The Union
contends that the Arbitrator’s failure to award backpay is
contrary to law. Because the Arbitrator correctly
determined that the grievants are not entitled to backpay
under the Back Pay Act, we deny this exception.

1. Background and Arbitrator’s Award

The grievants are five utility systems repairer
operator foremen (operators) at the Agency’s
Terre Haute facility. From approximately 2002 until
2012, the grievants were assigned to the wage supervisor
(WS)-7 pay grade. After learning that operators at other
Agency facilities were paid at the WS-8 pay grade, the
grievants inquired about this apparent discrepancy. The
Agency responded that the Terre Haute facility had
retained the position of chief of utilities, a position to
which the operators directly reported, whereas the other
facilities had eliminated the chief-of-utilities position.
Therefore, operators at those locations were paid at the
WS-8 pay grade. The Agency also stated that operators
at the Terre Haute facility “would be advanced to the
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WS-8 [pay grade] upon the retirement of [the then-chief
of utilities].” The Agency eventually “placed
[the operators] on the WS-8 pay grade retroactive to
January 1, 2012, one day following the retirement of
[the then-chief of utilities].”

While investigating a different grievance, the
Union became aware that two other facilities paid their
operators at the WS-8 pay grade even though they
continued to employ a chief of utilities. According to
the Agency, the operators at those facilities had been
paid at the WS-8 pay grade prior to the creation of the
WS-7 classification. But, the Union later learned that a
number of operators had been hired into the WS-8 pay
grade following the creation of the WS-7 classification.

The Union filed a grievance that sought
“retroactive promotion for [the] grievants from [the]
WS-7 to WS-8 [pay grade].”®  The matter was
unresolved, and the parties submitted the matter to
arbitration.

The Agency contended that the matter was not
arbitrable because, among other things, it involved
classification. The Arbitrator found that, rather than
being an issue of arbitrability, the Agency’s
classification challenge went to the merits, and he
addressed it in that portion of his award.

As part of its classification argument, the
Agency contended that the grievants’ job duties did not
qualify them to be promoted to the WS-8 pay grade. The
Arbitrator, however, found that the Agency “[c]learly . . .
considered the [g]rievants to be qualified at the WS-8
[pay grade]” because the grievants were “automatically
moved . . . to the higher pay level upon the retirement of
[the chief of utilities]” even though “[t]heir duties did
not change.” Moreover, the Arbitrator found that “the
sole reason [that the grievants] were not [paid] at the
higher pay grade was based on the supervision provided
by the [c]hief of [u]tilities.”®

Regarding the matter of backpay, the Arbitrator
found that “the [g]rievants should have been at the WS-8
pay [grade] during [the time that the chief of utilities was
employed at the Terre Haute facility].”” However, the
Arbitrator found that the parties’ agreement was “silent
regarding issues of improper pay grade and . . . the
manner in which a dispute of this nature may have been
resolved in the past.”® Moreover, the Arbitrator noted
that “[t]here is no evidence [that the Back Pay Act] has
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supported or resolved claims for back[p]ay in a same or
similar dispute.”®

Applying the Back Pay Act (the Act) to the
facts at issue, the Arbitrator found that, “[w]hile the
[g]rievants may not have been paid at the proper level or
grade, the [Agency] did not withdraw or reduce their
pay.”® Furthermore, the Arbitrator determined that the
Act “specifically excludes back[pJay in the case of
re[c]lassification” and that “it [wa]s possible to infer
exclusion of back[p]ay in the case of improper pay grade
or other dispute of this nature.”** Accordingly, because
neither the parties’ agreement nor the Back Pay Act
allowed for the remedy proposed by the Union, the
Arbitrator denied the grievance on the merits.

The Union filed exceptions to the award, and
the Agency filed an opposition to the Union’s
exceptions.

1. Analysis and Conclusion: The award is not
contrary to law.

The Union contends that the award is contrary
to the Back Pay Act. In resolving an exception claiming
that an award is contrary to law, the Authority reviews
any question of law raised by the exception and the
award de novo.”? In applying a de novo standard of
review, the Authority assesses whether the arbitrator’s
legal conclusions are consistent with the applicable
standard of law and does not assess his or her underlying
reasoning.”* In making that assessment, the Authority
defers to the arbitrator’s underlying factual findings.™
To the extent that the Union challenges the Arbitrator’s
reasoning, that challenge provides no basis for finding
the award contrary to law."

The Union argues that “the Arbitrator’s finding
that the [Back Pay Act] does not apply in this case is
flawed.”™ Specifically, the Union contends that the
Agency violated the parties’ agreement when the
Agency “failled] to treat the grievants fairly and
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equitably in all aspects of personnel management™’ and
that a “violation of [the parties’ agreement] is an
unjustified or unwarranted personnel action within the
meaning of the [Back Pay Act].”*® The Union also
contends that the “[t]he loss of a pay increase [that] a
grievant would have received absent the Agency’s
improper action satisfies the [Back Pay Act’s]
requirement of a loss of pay, allowances, or
differentials™®® and that the Arbitrator’s determination
“that it was appropriate to pay the grievants at the
WS-[I8 pay grade explicitly identifies a causal
connection between the Agency’s unwarranted action
and a loss of pay.”?

An award of backpay is authorized under the
Back Pay Act only when an arbitrator finds that: (1) the
aggrieved employee was affected by an unjustified or
unwarranted personnel action; and (2) the personnel
action directly resulted in the withdrawal or the
reduction of an employee’s pay, allowances, or
differentials.?*

With respect to the first requirement, an
unjustified or unwarranted personnel action can be
satisfied by a violation of applicable law,** a violation of
a governing agency regulation,”® or a violation of the
parties” agreement.”* Here, the Arbitrator did not find a
violation of applicable law, governing agency regulation,
or the parties’ agreement. The Union acknowledges that
the Arbitrator found that the parties’ agreement is “silent
regarding issues of improper pay grade and an appeal for
backpay,”® but the Union did not file an essence
exception to this finding. Therefore, absent a finding
that the grievants were affected by an unwarranted or
unjustified personnel action, the Arbitrator did not have
the 2aeuthority to award backpay under the Back Pay
Act.

Because the Union’s exception fails to
demonstrate that the award is contrary to law, we deny
this exception.

V. Decision

We deny the Union’s exception.
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